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PREFACE 


In the second half of the eighteenth century several 
Italian cities became centers of a revived intellectual 
activity which was largely inspired by the reform move- 
ment of the Enlightenment. Two cities—Milan and 
Naples—took the lead in this activity, and two men— 
one in each of these cities—rose high above their con- 
temporaries and left a lasting impact on other people’s 
thinking and on civilization itself. These two men were 
Cesare Beccaria of Milan and Gaetano Filangieri of 
Naples. Although their interests were numerous and 
widespread, it is in the legal field that their influence 
has been greatest and most enduring.. Already during 
their lifetime the jurist Francesco Dalmazzo Vasco, re- 
ferring to their contributions to penal problems, was 
able to write: 


Beccaria went directly and brilliantly to the point and 
sowed the seeds of the useful truths which aroused the 
interest of the enlightened men of Europe in the establish- 
ment of a just and peaceful society, while Filangieri was 
the first man who had enough courage, patience, and in- 
telligence to write out a complete plan of criminal legisla- 
tion. Of these two men Italy will be forever proud. 


These words were written when Italy was still a 
divided country, when Vasco himself was a citizen of 
Piedmont, while Beccaria owed his allegiance to the 
emperor of Austria, and Filangieri was a citizen of the 
Neapolitan kingdom. But they all wrote in the same 
Italian language, and the work of both Beccaria and 
Filangieri has enhanced Italy’s contribution to the 
world in the field of legislation. 

Filangieri, like Beccaria, became famous early in his 
life—a life cut short by an untimely death. His great 
opus, The Science of Legislation, was translated into 
many languages, and numerous editions of it were 
printed at short intervals up to the second half of the 
nineteenth century, when interest in Filangieri sud- 
denly decreased and parts of his work were considered 
obsolete because of social and economic changes which 
had occurred in the meantime. Other views of his 
were of enduring interest, but no publisher was then 
willing to print the eight volumes of a work in which 
only certain parts were considered relevant to con- 
temporary society, and it seems that for a time the idea 
of presenting selected chapters of Filangieri’s work did 
not occur to any of the publishers. 

Things have changed in the last decades and a num- 
ber of books on Filangieri have been published in Italy 
—books in which the most significant portions of his 
work appear again and in which his theories on law, 
economics, education, and other subjects are discussed 


and analyzed. As regards works in English, however, 
practically nothing has been printed since the publica- 
tion in London, in 1806, of two volumes of The Science 
of Legislation. In recent times, a chapter was devoted 
to the relationship between Franklin and Filangieri in 
Benjamin Franklin and Italy by Antonio Pace (Phila- 
delphia, 1958) ; and reference to Filangieri’s influence 
on Franklin in the field of criminal legislation was 
made in my article “Benjamin Franklin and the Penal 
Laws” which appeared in the Journal of the History 
of Ideas, issue of July-September, 1975. Needless to 
say, these writings had a limited scope and touched on 
only one marginal aspect of Filangieri’s overall activity. 

I thought, therefore, that it was time to introduce 
Gaetano Filangieri to the English-speaking people in 
a truly comprehensive work which would also present 
selections of his writings that are of particular interest 
in our own age. I have tried to assess Filangieri's 
contributions to human civilization as fairly as pos- 
sible and I hope that this study will help to give him 
his rightful place among the humanists and reformers 
of the eighteenth century. 

Although the first two volumes of The Science of 
Legislation are available in English in the old Clayton 
version, I decided to present excerpts from them in my 
own translation, since Clayton indulged in too much 
editing of the original text. Excerpts from the other 
six volumes of Filangieri’s work are presented here in 
English for the first time, as are the passages from 
Benjamin Constant's Commentaire sur l'ouvrage de 
Filangieri. 

The Italian edition of The Science of Legislation 
which I used for my translation and to which I refer 
in my footnotes is the 1822 edition in six volumes of 
the Società Tipografica dei Classici Italiani of Milan. 
For my translation of Constant’s commentary I used 
the text published by Aillaud in his three-volume edi- 
tion of Filangieri's work (Œuvres de Gaetano Filan- 
gieri, Paris, 1840). For quotations of other authors I 
used the editions mentioned in the bibliography. 

I would like to thank Baron Francesco Acton di 
Leporano, director of the Municipal Museum “Gaetano 
Filangieri” of Naples, for clarifying some doubtful 
points and for providing information on various aspects 
of Filangieri’s life and activity. I am also very grate- 
ful to my friend, Professor Giuseppe Bisaccia of Har- 
vard University, for his help in my research work and 
in the collection of necessary material. 

M.M. 
New Rochelle, N. Y. 
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I. THE KINGDOM OF THE TWO SICILIES 


The Norman conquest of Sicily and southern Italy 
in the eleventh century was accomplished by a small 
army under the leadership of Robert Guiscard and 
Roger, sons of Tancred of Hauteville. The two 
brothers, in a series of well-conducted campaigns, 
wrested Sicily from the Saracens and southern Italy 
from the Byzantine empire. While Robert later ex- 
panded the Norman dominion on the mainland, Roger 
became “Great Count of Sicily,” the first Norman ruler 
of the island. His son, Roger II, having united all the 
conquered territories into one dominion, became king 
of Sicily and of the provinces across the strait, thus 
establishing what was to be known as the Kingdom of 
the Two Sicilies. 

The Normans did not govern the country for long: 
in the following centuries they were succeeded in turn 
by German, French, and Spanish rulers, and for a 
time Sicily and southern Italy were governed as two 
separate countries. United again, with Naples as its 
capital, the Kingdom of the Two Sicilies—or the Nea- 
politan kingdom, as it was often called—became a pawn 
in the struggle among the big powers and was finally 
conquered in 1734 by Charles of Bourbon, son of 
Philip V of Spain. He ascended the Neapolitan throne 
as King Charles IIT, and the nation, exhausted by long 
years of misgovernment and strife, at last was able to 
look forward to a period of peace and progress. 


INTELLECTUAL LIFE IN NAPLES 


Like other monarchs of the eighteenth century, 
Charles III had been influenced by the ideas of the 
Enlightenment and soon gave proof of his good inten- 
tions by calling to Naples, as his counselor, a liberal 
jurist from Tuscany, Bernardo Tanucci. A former 
professor of law at the University of Pisa, Tanucci was 


an admirer of the French philosophers and an advocate 
of reforms in many fields. Charles III was familiar 
with Tanucci’s ideas: in his youth, as duke of Parma, 
he had followed Tanucci’s writings and had been greatly 
impressed by them. 

The time was indeed ripe for a new policy, aimed at 
Improving the condition of the Neapolitan kingdom. 
The problems to be solved and the situations to be 
remedied were numerous: the economy of the country 
was weak and badly managed; the wealth of the nation 
was concentrated in a few hands, with the Church and 
the barons sharing most of it; feudalism had been pre- 
served in some of its most objectionable aspects; educa- 
tion was lagging and a large percentage of the people 
was illiterate; exorbitant taxes were imposed on the 
poor, while the clergy and the nobles were exempted 
from any obligation; roads were inadequate and travel 
was made dangerous by brigands who were often in 
league with corrupt officials; the crime rate was one of 
the highest in Europe. 

Naples, the capital of the kingdom, was a city of 
sharp contrasts. With its half a million inhabitants, it 
was one of the largest cities in Europe, by far the 
largest in Italy. The majority of the population lived 
in dire poverty, and a Neapolitan poet, Luigi Serio, 
tried hard to make the picture more pleasant by saying 
that, although many Neapolitans went barefoot while 
in London everybody had shoes, there was much more 
laughter in Naples than in London.? The reality for 
many people was far from cheerful, however, as the 
poet Serio himself undoubtedly knew. But Naples 
was a city of many facets, and there were also bright 
sides which made the whole picture less discouraging. 
First of all, the port was one of the busiest in the 
Mediterranean, and tourists came in large numbers to 
admire one of the most picturesque bays in the world. 
Moreover, the presence of a brilliant court and of 
numerous aristocratic families and foreign dignitaries 
contributed to make Naples one of the most animated 
European capitals; and aside from these material ele- 
ments, the city had a vigorous intellectual activity which 
placed it among the main cultural centers of Europe. 

For centuries southern Italy had been the birthplace 
of men whose depth of thought and purity of ideals had 
left a decisive mark on western civilization: men like 


1 For conditions in the Kingdom of the Two Sicilies in the 
eighteenth century see Pecchio, Storia dell’economia pubblica 
in Italia, pp. 244-245, and Villari, Saggi di storia, di critica e 
di politica, pp. 258-263. 

2 See B. Croce, Storia del Regno di Napoli, p. 29. 
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Fic. 1. Portrait of Gaetano Filangieri by Domenico Morelli: 
photo of an original painting lost during the last war (courtesy 


of Baron Francesco Acton di director of the 


Filangieri Museum of Naples). 


Leporano, 


Bernardino Telesio, Giordano Bruno, Tommaso Campa- 
nella, and, more recently, Giambattista Vico and 
Pietro Giannone. These men of clear intellect and 
absolute integrity, ready to defend their views against 
any threat or pressure, had opened new paths in the 
fields of science and philosophy and had been among 
the most influential forerunners of the Enlightenment. 
Their scholarly accomplishments and their devotion to 
the cause of truth inspired a whole generation of 
talented men who came to the fore in Naples toward the 
middle of the eighteenth century and who, unlike their 
predecessors, had direct and practical goals, being 
interested primarily in improving the conditions ot 
their own country. One of the reasons for the new 
trend may have been the realization that in a Europe 
which was making rapid progress in many areas it was 
imperative for the Kingdom of the Two Sicilies to take 
some action in order to keep pace with the other 
nations. Reforms were needed in the political, social, 
and legal fields; and there was even more urgency for 
measures aimed at improving the national economy. In 
fact, commercial and monetary problems were the ones 
most discussed in the works of that period, and imagi- 
native essays on these subjects were published by emi- 
nent economists, such as Carlo Antonio Broggia, Ferdi- 
nando Galiani, and Antonio Genovesi. 
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More than any other, Antonio Genovesi succeeded in 
giving new hope for the future of the kingdom. He 
was entrusted in 1754 with the new chair of political 
economy at the University of Naples, and his lectures 
became the first comprehensive work on economics 
published in Italy. Convinced that by his teaching he 
could help to bring about useful reforms in the eco- 
nomic field, he constantly engaged in polemic with those 
who kept repeating: "It cannot be done" (in Italian 
“non si può,” hence the name given these people by 
Genovesi of “nonpuotisti” ).? 

The Neapolitan kingdom, Genovesi said, was a sick 
country, but a country which could and should be 
cured; and his confidence was shared by many of his 
pupils and other young men. Actually, Charles III 
and Bernardo Tanucci did not disappoint those who 
had placed in them their hopes for a policy which 
would bring new life to the Neapolitan state. With the 
king's consent and encouragement, Tanucci proceeded 
to translate his plans into concrete realizations. Thus, 
vast public works were initiated and various measures 
were taken to encourage commercial activities. Further- 
more, some of the Church privileges were abolished or 
curtailed, education was improved at all levels, the old 
University of Naples was reorganized with the addition 
of the new chair of political economy,* and an interest 
in archaeology was awakened by the first excavations 
at Pompeii and Herculaneum." 

In 1759 Charles III was called to the Spanish throne 
and was succeeded in Naples by his eight-year-old son 
Ferdinand IV, who began his reign under a regency 
headed by Tanucci. The regency ended in 1767, and 
the following year Ferdinand married Maria Carolina, 
daughter of the empress Maria Theresa. The reform 
movement sponsored by Tanucci continued to make 
progress, favored by Ferdinand as it had previously 
been by his father. It was now the turn of Genovesi's 
pupils and other men born before or around the middle 
of the century to become active in the intellectual world, 
and indeed a number of new publications began to ap- 
pear on a variety of subjects: economics, politics, 
history, jurisprudence. 

Although still focusing their attention primarily on 
their own country, the new writers often showed in- 
terests which transcended local considerations. Perhaps 
the recent measures taken by their government made 
these writers less preoccupied with the future of the 


3 Venturi, Settecento riformatore—Da Muratori a Beccaria, 


p. 624; for more details on Genovesi and other economists, pp. 
523-644; also Tagliacozzo, Economisti napoletani dei sec. XVII 
e XVIII, and Nuccio, Economisti e riformisti meridionali del 
Settecento. 

4The establishment of the new chair of political economy, 
assigned to Antonio Genovesi, was due largely to the urging 
of Bartolomeo Intieri, a Florentine who had settled in Naples 
and had contributed in various ways to the progress of the 
city. 

5 For reforms carried out by Tanucci under Charles III and 
his successor, Ferdinand IV, see Villari, op. cit., pp. 263-265. 
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Neapolitan kingdom and enabled them to deal once 
more with broader themes of a general character. One 
may consider as members of this new group the two 
Grimaldi brothers, Giuseppe Maria Galanti, Melchiorre 
Delfico, Francesco Mario Pagano, and—youngest of 
them all—the man who was to study the problems of 
jurisprudence from a truly universal point of view: 
Gaetano Filangieri. 


A DESCENDANT OF NORMAN WARRIORS 


Third of eleven children, Gaetano Filangieri was 
born in Naples on August 22, 1753, the son of Cesare 
Filangieri, prince of Arianello, and Marianna Montalto, 
duchess of Fragnito.? The Filangieris were one of the 
oldest and most distinguished families in the Kingdom 
of the Two Sicilies. Gaetano’s close friend and early 
biographer, Donato Tommasi, traced the Filangieris' 
ancestry to the group of Normans who in the eleventh 
century made their appearance in southern Italy. One 
of the northern warriors, Angerius, became the faithful 
companion of Roger of Hauteville during his victorious 
campaigns in Sicily and on the mainland, and Roger 
later rewarded Angerius for his loyalty by bestowing 
on him some of the richest fiefs in the land; moreover, 
so that some of Angerius’s glory would radiate on the 
whole family, his descendants were entitled to be called 
filii Angerii, the sons of Angerius. This, according to 
Tommasi, was the origin of the name Filangieri.’ 

The fortune of the Filangieris was affected by events 
which took place in the following centuries, and some of 
their properties were lost under succeeding rulers. The 
prestige of the family remained intact, however, and at 
the time of Gaetano’s birth the Filangieris were still one 
of the most illustrious among the aristocratic families of 
the Neapolitan kingdom. Despite some financial diffi- 
culties, they tried to maintain their past distinction and 
continued to live in their palatial mansion in the old 
center of Naples. In keeping with the family tradition, 
it was decided that young Gaetano would take up a 
military career. He received some instruction at home 
by private teachers and entered the army as an ensign 
before he was fourteen years old. His intellectual in- 
terests were too strong, however, and his father, with 


6 For a description of these men and other writers of that 
period (with excerpts from their works) see Riformatori napo- 
letani. 

T Filangieri's early biographers indicate 1752 as the year of 
his birth ( a date which still appears in the catalogs of several 
libraries), but a careful study of original documents shows that 
he was born on August 22, 1753 (Riformatori napoletani, pp. 
779-780). This date was certified by the grandson of Filangieri, 
founder of the Municipal Museum “Gaetano Filangieri” of 
Naples, and was confirmed by the present director of the 
Museum, Francesco Acton di Leporano, himself a descendant 
of Gaetano Filangieri, who kindly supplied information con- 
cerning the genealogical tree of the Filangieri family. 

8 Tommasi, Elogio storico del Cavaliere Gaetano Filangieri, 
in: Filangieri, La scienza della legislazione 1: p. V. Tommasi’s 
work appeared in 1788, soon after Filangieri’s death. 
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a high degree of understanding, decided to take him 
out of the army and to let him pursue his education 
with a well-qualified tutor, the Abbé Luca Nicola De 
Luca. The choice could not have been better: De Luca 
was a cultivated man in his thirties, author of philosoph- 
ical essays, thoroughly acquainted with the culture of 
the past as well as with the trends of the eighteenth 
century. He was a humanist, an advocate of more 
freedom and justice in the world, and a believer in true 
Christian principles. Gaetano, a sensitive youth, soon 
became attached to his teacher and responded with 
warmth and enthusiasm to De Luca’s guiding efforts, 
accumulating in a few years an almost incredible amount 
of knowledge. A considerable part of the erudition he 
was to display later in his main work was acquired in 
that period, during which Filangieri became familiar 
with the great men of the past and learned to love 
philosophy, history, and the sciences, as well as classical 
Greek and Latin. To the mastery of these ancient 
languages, he was later to add a good knowledge of 
the most important modern ones, especially French 
and English. 

While studying the development of human civilization, 
Filangieri realized that the life of a nation was molded 
and governed by its laws. He began to examine and 
compare the laws of different ages and different lands, 
and became convinced that a good legislation was a 
fundamental element of human happiness. The study 
of jurisprudence thus became one of his main interests, 
and he saw in it a chance for him to help his fellowmen 
achieve a better life. 


FIRST WRITINGS 


Filangieri was about eighteen or nineteen years old 
when he wrote his first essays: a treatise on education 
and another on the ethics of legislators, both left un- 
finished? Their manuscripts have not been preserved, 
but a laudatory comment on the second of the two essays 
appeared in the Sicilian periodical Notizie de’ letterati. 
The author of the comment was Isidoro Bianchi, a 
writer from Cremona who was then teaching in Palermo. 
From his article one gathers that Filangieri’s essay was 
a brief but fairly complete exposition of his theories on 
various legal issues—theories which he was later to 
present in a much more elaborate form in his major 
work, In reviewing the content of the essay, Bianchi 
gave some examples of Filangieri’s views: 


The task of a sovereign is to ensure the preservation and 
tranquillity of his people. . . . The death penalty should 
be applied as rarely as possible, and reserved only for 
murder and treason; for all other major crimes forced 
labor should be preferred, so that lawbreakers may repay 
society for the damage they have done to it.... Ina 
country it is good policy to have one main religion rather 


? The titles of the two essays were: Trattato di pubblica e 
privata educazione and Della morale de’ legislatori (also en- 
titled Morale de’ Principi, fondata sulla natura e sull'ordine 
sociale). 


8 MAESTRO: GAETANO FILANGIERI 


than many different ones. . . . A wise legislator should 
aim at improving moral behavior, which is the only source 
of a nation’s greatness.... If people are not taught in 
their heart to value virtue over dishonesty, all the gallows 
and shackles in the world will prove useless and will not 
set a corrupt society on the right path.!? 


We have here a first glimpse of Filangieri’s philos- 
ophy and of his views on some important problems; 
even his controversial theory about the convenience of 
one dominant religion was suggested in his first essay. 
In 1773, with the approval of Filangieri’s father, De 
Luca took Gaetano to Palermo, capital of Sicily and 
second largest city in the kingdom. The archbishop of 
Palermo was Gaetano’s uncle, Serafino Filangieri, a 
liberal ecclesiastic who had taught physics at the Uni- 
versity of Naples. The archbishop and De Luca had 
many things in common. They both were churchmen 
who gave more importance to the love of mankind and 
the search for truth than to the acquisition of material 
power and wealth; they both were Christians before 
being Roman Catholics; and it seemed to them that the 
Enlightenment, despite its appeal to reason rather than 
to religious feelings, upheld ethical values which were 
not opposed to the message of the Gospels. 

As was to be expected, a strong mutual attraction 
developed between the archbishop and his twenty-year- 
old nephew—a feeling which was to endure all their 
lives. De Luca, well known in Palermo for his writings 
and his activity in the cultural field, introduced Filangieri 
to all his friends, first of all to the group which gathered 
around the literary journal Notizie de’ letterati, in which 
Isidoro Bianchi had reviewed Filangieri's essay on the 
ethics of legislators. The discussions with these intel- 
lectuals were a source of great joy to Filangieri, who 
impressed everyone with his learning and his thoughtful- 
ness. Isidoro Bianchi, more than any other, stirred the 
young Neapolitan’s imagination with his views on the 
necessity of radical reforms in the social structure of the 
kingdom. A revolt of poor Sicilian workers in that year 
helped to demonstrate to Filangieri how bad the condi- 
tions were in the island and in the whole country. Ac- 
cording to Bianchi, the fact that a few big landowners 
had in their hands the whole landed property of the 
state was harmful to the economy as well as to the 
moral climate of the nation. This connection between 
social and moral elements constituted a basic principle 
in Bianchi’s thought, and Filangieri was later to develop 
it as part of his own philosophy. 

In 1774 Filangieri was back in Naples, and since he 
had shown little enthusiasm for a military career and 
was more and more interested in legislation, his father 
encouraged him to enter the legal profession, expecting 
that after a period of practice in the courts Gaetano 
would become a lawyer and, soon after, a magistrate 
with some important political assignment. Filangieri’ s 
father was later to be disappointed in his hopes, but in 


10 Riformatori napoletani, p. 610. 
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the meantime Gaetano found the new experience in- 
teresting and useful. The young scholar soon noticed 
with some dismay that the judges often stretched the 
interpretation of a law to a point where their decision 
had little to do with the will of the legislator; more- 
over, written laws were sometimes completely ignored 
and the judges acted as if they were themselves the 
lawmakers. Appalled by such practices, Filangieri felt 
relieved when a new law, promulgated by the minister 
Tanucci, limited the free hand of the judges and directed 
them to follow closely the written laws of the kingdom. 
In the face of protests by judges and lawyers who saw 
their authority and prestige damaged by the new direc- 
tives, Filangieri promptly upheld the new measure in 
a pamphlet published at the end of 1774, entitled Polit- 
ical Remarks on the Latest Law concerning the Admin- 
istration of Justice." 

In his pamphlet, which he dedicated to Tanucci, 
Filangieri praised the minister for his action and com- 
mented on it in a rather flowery and rhetorical style— 
a style which, although tempered somewhat by age and 
experience, he was to use in all his future works. The 
purpose of his writing, said Filangieri, was to show the 
usefulness of the new law as a guarantee of freedom 
and justice. In governments based on the principle of 
separation of powers, he explained, there must be a 
clear distinction between the legislative and the judi- 
ciary, and no magistrate should ever be allowed to be 
above the law. Citing the experience of ancient Rome 
as proof of his arguments, Filangieri pointed out that, as 
long as the law was supreme, the Romans were able to 
preserve their freedom. Convinced that the new law 
sponsored by Tanucci was a very important event, 
Filangieri was dismayed by the apathy shown on this 
occasion by the majority of older people. But, he said, 
if old men shirked their responsibilities and remained 
silent, then it was the duty of young people like him to 
speak out.'? 

The minister Tanucci was greatly impressed by Filan- 
gieri’s essay, astonished that so much knowledge could 
be found in a young man barely twenty-one years old. 
On his part Filangieri had full confidence in the brilliant 
statesman who had already sponsored many needed re- 
forms and who gave hope that more would be accom- 
plished in the future. Another event which pleased 
Gaetano around that time was the arrival in Naples ot 
his uncle Serafino, appointed archbishop of the king- 
dom's capital. In the past the assignment to this im- 
portant position had always been accompanied by pro- 
motion to the rank of cardinal, but Serafino Filangieri's 
views were disliked in Rome by too many people for 


11 Full Italian title: Riflessioni politiche sull'ultima legge del 
sovrano che riguarda la riforma nell’amministrazione della 
giustizia. 

12 For the Italian text of Political Remarks see Filangieri, 
La scienza della legislazione 6: pp. 289-331; for comments see 
Tommasi, op. cit, pp. XVII-XXI, as well as Riformatori 
napoletani, pp. 611-613, and Villari, op. cit., pp. 267-268. 
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him to be so honored: it seems, in fact, that even his 
transfer from Palermo to Naples had been opposed by 
part of the Roman hierarchy. At any rate, the presence 
of his uncle in the capital as the highest representative 
of the Church gave Filangieri further hope that a more 
liberal policy in many areas would now be possible. 
The archbishop’s views were a guarantee that no op- 
position to enlightened reforms would come from ec- 
clesiastical quarters, and at that moment the future of 
the Neapolitan kingdom appeared to Gaetano bright 
and full of promise. 

Filangieri’s hopes soon received a severe blow, how- 
ever, when in 1776 Tanucci was dismissed as minister 
and replaced by the Marquis of Sambuca, a man who 
had never shown any particular interest in reforms. It 
was the end of Tanucci’s long political career, and 
Filangieri was suddenly confronted with the hard reality 
of political strategies. In his conduct of foreign affairs 
Tanucci had tried to follow a fairly independent policy 
which did not conform with the views of the ambitious 
queen Maria Carolina. The Marquis of Sambuca, on the 
other hand, was ready to satisfy the queen’s desire to 
strengthen the influence of the Austrian empire in the 
Kingdom of the Two Sicilies, and the king appointed 
him to the office relinquished by the faithful Tanucci. 

Some of Filangieri’s illusions faded away with the 
disappearance of his favorite minister from the political 
scene. He was saddened by the new event, but not dis- 
couraged: this was the time, he felt, to reappraise his 
own position and to reexamine his intentions for the 
future. 


IL THE SCIENCE OF LEGISLATION 


Prior to Tanucci's dismissal, Filangieri had hoped for 
some great changes in the structure of the Neapolitan 
kingdom and had even been playing with the idea of 
assisting the minister in his undertakings. With this 
hope gone, Filangieri reviewed his plans and became 
more and more determined to devote all his time and 
efforts to the task that in his heart he had long wished 
to accomplish : a complete work on the science of legisla- 
tion. From the experiences of the past and the study 
of laws and customs of his time he would be able to draw 
up the guidelines for a legal system which would be 
valid for all nations and all times. It was an ambitious 
goal, but he could think of nothing more useful than the 
work he now had set for himself. He definitely gave up 
the idea of a forensic career, and in order to secure his 
future independence and to relieve his parents of any 
worry about his present and future needs, he decided to 
accept an offer of the royal house for the position of 
gentleman of the chamber and officer in the king's guard. 
His close relationship with De Luca also came to an end 
with the departure from Naples of his tutor who had 
been appointed bishop of Muro, a small town in the 
province of Basilicata. 

Filangieri now felt free to devote himself completely 
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to his literary pursuits. His military duties would steal 
precious hours from his reading and his work, but he 
would stay up in his quarters part of the night to make 
up for it. Later he would write of this period: “The 
distractions of the court and the guard never affected my 
only object. . . . There were few days that I worked 
at it for less than eleven hours. At times whole weeks 
went by in silence, with my work interrupted only by 
a quick meal and a few hours of sleep." ! 

It was indeed a period of hard work for Filangieri. 
He was now financially independent, but almost all his 
money went into the acquisition of books. A new pride, 
touching on haughtiness toward his family and his old 
tutor, seemed to get hold of him. He recognized that 
his father had done his best to give him a good education 
and to direct him toward a suitable career, and he was 
not unmindful of De Luca's conscientious teachings and 
of the affectionate feelings his tutor had had for him. 
At the same time, however, Filangieri was convincing 
himself that his intellectual development had really 
begun after his emancipation from family and tutorship. 
He was wrong, of course, but one must recognize that he 
now achieved a greater maturity, as he studied the works 
of Hume, Locke, Robertson, Blackstone, Montesquieu, 
Helvétius, Vico, Genovesi, and Beccaria; he also im- 
proved his knowledge of foreign languages; and he kept 
himself informed on political and social developments in 
England, France, Russia, and America. 

Around that time Filangieri was introduced to the 
group of Freemasons who were then active in Naples, 
and he soon became an enthusiastic upholder of the 
Masonic ideals of human solidarity and intellectual free- 
dom—ideals which he had always valued very highly, 
seeing in them the promise of a better world. In the 
economic sphere Filangieri felt a special attraction for 
the physiocratic doctrines, which appealed to him for 
their advocacy of free trade and intérnational coopera- 
tion. Mercier de la Riviére, a well-known physiocrat, 
had a strong impact on Filangieri's views on economic 
problems, as did Georg Ludwig Schmid, author of a 
book entitled Principes de la législation universelle, pub- 
lished in Amsterdam in 1776. 

Filangieri was not yet twenty-seven years old when 
his great project began to be a reality: in the summer 
of 1780 the first two volumes of The Science of 
Legislation were published in Naples by the printer 
Raimondi. Their success was prompt and widespread. 
Favorable reviews appeared in numerous newspapers all 
over Europe, and laudatory comments by men of letters 
came from all major cities. In Milan, Filangieri's work 
was extolled by the economists Pietro Verri and Gian 
Rinaldo Carli, and in Paris the new volumes were re- 
ceived with enthusiasm by a number of French intel- 
lectuals. One of Filangieri’s readers in the French 


1 Riformatori napoletani, pp. 613-614. 
2 From the title page of the first edition: “La scienza della 
legislazione, Napoli, 1780, nella stamperia Raimondiana.” 
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capital was the American minister to France, Benjamin 
Franklin, who would soon start a lasting relationship 
with the Italian writer. In Naples, King Ferdinand IV, 
in recognition of Filangieri’s accomplishments, made him 
a commander of the Royal Constantinian Order, one of 
the highest honors he could bestow on a citizen. The 
scientist Giulio Perini received a letter from Naples 
which seems to sum up the feelings of many people: “It 
is unbelievable that this young Neapolitan nobleman, 
employed in a court whose primary object is to have a 
good time, has found the strength to complete this work 
without being seduced by the ways of his compatriots.” 3 


THE FIRST TWO VOLUMES 


The first volume of Filangieri’s Science of Legislation 
dealt with the general principles of legislation, the 
second with political and economic laws. The two vol- 
umes were preceded by an introduction and by a plan 
which showed how Filangieri intended to develop his 
subject in the next volumes. 

In the introduction, after expressing the hope that 
his work would be a useful guide to any future legisla- 
tion, Filangieri declared that he not only believed in 
progress, but was confident that progress could be 
achieved within the framework of the existing institu- 
tions. In most of Europe, said Filangieri, numerous re- 
forms had already been enacted, superstition and 
ignorance had been pushed back by the force of reason, 
and enlightened rulers were eager to listen to the advice 
of social-minded philosophers. Filangieri gave this 
ideal picture to assure his readers that the ground was 
ready for further reforms which would establish justice, 
peace, and prosperity everywhere. He knew, of course, 
that the reality might not be so rosy, but he liked to 
anticipate a future reflecting this optimistic outlook. 
As for himself, his task was to indicate the reforms 
needed in the field of legislation. No one, he said, had 
yet presented a complete system of law and made of 
this vast subject a clear and orderly science. It is true, 
he added, that Montesquieu had dealt extensively with 
legislation in his Spirit of Laws,* but the French jurist 
had tried to find out the reasons for what had already 
been done, while Filangieri intended to establish the 
rules for what should be done. 

Already in the introduction we become familiar with 
Filangieri’s way of writing, characterized by often ex- 
ceedingly long and yet clear sentences—a prose at times 
redundant and declamatory, but appealing in its youthful 
exuberance. It is a style not very different from that 
of his early essays, and it will remain basically the same 
throughout the whole Science of Legislation. 

At the end of the introduction Filangieri asked his 
readers to note carefully the plan of his work, according 
to which The Science of Legislation was to be composed 
of seven books: the two already published and five to 


3 Riformatori napoletani, p. 620. 
4 Montesquieu’s Esprit des lois was first published in 1748. 
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follow. In Filangieri’s designation, books would con- 
sist of one volume, as in the case of the first two, or of 
several volumes, as it might be required by their subject. 
The plan, as presented, read as follows: 


Book I, in one volume: General rules of the science of 
legislation 

Book II, in one volume: Political and economic laws 

Book III, in two volumes: Criminal laws 

Book IV, in three volumes: Laws concerning education, 
morals, and public instruction 

Book V : Laws concerning religion 

Book VI: Laws concerning property 

Book VII: Laws concerning paternal authority and 
family relations 


From the notes accompanying Filangieri’s plan we 
see that he already knew exactly how he would develop 
his entire opus. Of special interest are his outlines for 
Books VI and VII, since his untimely death was to 
prevent him from ever completing his work, and these 
outlines are, therefore, the only record we have of 
Filangieri’s views on legislation concerning property and 
family relations. 

As regards property, it was Filangieri’s opinion that 
the existing laws were far too numerous and complex, 
and he wanted to make them simpler. There is no doubt 
—as shown also in other parts of his opus—that he con- 
sidered the right of property as sacred, one of the funda- 
mental rights of a citizen. In this he sided with the 
physiocrats, as well as with Blackstone, for whom the 
right of property was “one of the absolute rights, in- 
herent in every Englishman.” A quite different view 
had been taken by Beccaria who, anticipating socialist 
theories, had described the right of property as "a ter- 
rible and perhaps unnecessary right.” 5 This view had 
led Beccaria to restrict the right of property, so as to 
prevent it from harming the interests of the community. 
Examples of Beccaria’s restrictions were his rigid regu- 
lations on forestry, hunting, and fishing. Locke himself 
had considered the right of property a natural right, 
but on condition that it would not be abused and that 
nothing would go to ruin because of neglect. Filangieri 
had no such reservations: in his view, it was preferable 
to risk the damage done by a bad citizen than to weaken 
one of the fundamental rights of man.* 

As regards Filangieri's outline for Book VII, on laws 


concerning family relations, he expressed opposition to. 


5 Beccaria, Opere, ed. Romagnoli, 1: p. 108; or Beccaria, On 
Crimes and Punishments, ed. Paolucci, p. 74. 

6On the views of Filangieri and others concerning the right. 
of property see Cotta, Gaetano Filangieri e il problema della 
legge, pp. 152-156; for Locke’s concept of property see The 
Works of John Locke 2, “Of Civil Government,” Book II, p. 
180. For a study of Locke’s attitude toward property see Karl 
Olivecrona, “Appropriation in the State of Nature: Locke on 
the Origin of Property,” Jour. History of Ideas 35, 2 (Apr.- 
June, 1974) : pp. 211 ff. 
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measures which would give too much authority to the 
head of a family, as did the laws of old, but thought that 
the legislation of later times had gone too far in depriv- 
ing the father or husband of most of his ancient rights. 
Without entering into any further detail on this subject, 
Filangieri nevertheless mentioned the problem of divorce 
as one of the questions he intended to discuss and, from 
a brief indication, we may gather that he was in favor 
of laws giving husbands and wives similar rights for 
seeking a divorce. His allusion to the necessity of re- 
storing certain rights to the head of a family seems to 
signify, however, that in some other areas Filangieri 
was not in favor of complete equality between a man 
and his wife. 


GENERAL RULES OF THE SCIENCE 
OF LEGISLATION 


After offering this preview of his future work, 
Filangieri turns to the main object of his first volume: 
the general rules of the science of legislation. Endors- 
ing the theory of the social contract, Filangieri asserts 
that man has renounced part of his independence in 
order to secure, through the laws, his personal preserva- 
tion and personal tranquillity. This means that the ob- 
ject of the science of legislation must be the preserva- 
tion and the tranquillity of human society. As regards 
the first of these objects, Filangieri states that, besides 
the means of subsistence, all citizens should have a mini- 
mum of comfort and happiness; therefore, the preserva- 
tion of society requires an equitable distribution of 
wealth. The tranquillity of society, on the other hand, 
is the result of confidence: every man must have confi- 
dence in the government, in the magistrates, and in his 
fellow citizens. The task of the laws, says Filangieri, is 
to secure these benefits for the community, and any law 
which does not secure one of these benefits is useless. 

After asserting that legislation, like all other sciences, 
must have its rules, and that its errors may have the 
most serious consequences for a nation, Filangieri says 
that all laws must have an absolute goodness and a rela- 
tive goodness. A law has an absolute goodness when it 
is in agreement with the universal principles of moral 
conduct, common to all nations, all governments, and all 
climates. The condemnation of human slavery is an 
example of a universal principle which must be upheld 
everywhere, at all times. 

A law has a relative goodness when, without violating 
any principle of absolute goodness, it is useful in relation 
to certain situations or circumstances. A legislator 
should take these situations or circumstances into con- 
sideration in order to respond better to the needs of a 
particular society. The prevailing spirit of the age and 
the character of a people are important factors in the 
enactment of laws; not all nations and not all govern- 
ments are the same, and many ideas change with the 
passing of time; large and small countries have different 
needs, as have young states and those established in 


morality called for. 
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earlier times; religious traditions produce special traits 
and attitudes in each nation; finally, the climate of a 
country and the characteristics of its soil should be taken 
into account. Climate and soil, says Filangieri, are in- 
deed important elements in the promulgation of laws, 
as shown by the wise legislator of the Jews, who pro- 
hibited the eating of pork and of fish without fins and 
scales, and prescribed fasts and other salutary rules for 
a people living in a hot climate. 

Filangieri discusses the relation between law and 
religion in a chapter in which he points out the diff- 
culties that face a legislator dealing with religious prob- 
lems. In ancient Greece and Rome religion sometimes 
ordered what morality condemned, and forbade what 
How could it have been otherwise 
if the gods themselves were sinful and foolish? In the 
midst of contradictions, of conflicts between religion and 
morality, and of wrong notions of good and evil, 
the laws had to intervene in order to seek a satisfactory 
balance between so many influences. Even in modern 
Europe, says Filangieri, where Christianity is the 
religion of the vast majority of people, the legislator’s 
task may not be a simple one. It is true that the prin- 
ciples of Christianity are in complete agreement with 
good laws, but the purity of the Christian religion can 
be altered, not only by those who oppose it, but by its 
own ministers. Referring especially to the Roman 
Church, Filangieri enumerates the measures a good 
legislator should take in order to protect the interests 
of the state as much as the interests of the Church. 
New laws, says Filangieri, should reduce the number 
of ecclesiastics to what are the real religious needs; and 
by taking over some of the property of the Church, the 
state itself would be able to compensate all members of 
the clergy with a fair salary, preventing them from either 
becoming exceedingly wealthy or sinking into poverty. 
Furthermore, if the number of those who take the vow 
of chastity were smaller, the conjugal peace of families 
would not be so often violated, and the Church itself 
would gain by a more dignified behavior of its members. 
These, says Filangieri, are general principles to be de- 
veloped more fully in the fifth book of his work. It is 
already clear that his theories would not be received 
with favor by the authorities of the Roman Church. 

In the field of legislation much remains to be done, 
warns Filangieri at the end of his first volume; but, he 
adds, there is no reason for discouragement : 


I could repeat now what Demosthenes told the Athenians 
in order to comfort them in their unhappy situation. 
“Athenians,” he said, “do not despair, bad as your present 
state may appear to you. The cause of your misfortunes 
must become the foundation of your hopes. Your negligence 
and the indifference with which you have handled your 
affairs have caused your present misfortunes, and this 
should encourage you: because if you had done what you 
should have done, and things were as bad as they are now, 
then indeed there would be no hope for you.” This is how 
It is my turn to say 
that the bad state of our legislation shows us that our own 
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misfortunes are not necessary. Let us correct our laws, 
and our misfortunes will fade away.” 


And now, before we move to Filangieri’s next volume, 
here are excerpts from his first book, starting with the 
introduction to his work. 


INTRODUCTION 


What have been up to now the only objectives of 
European rulers? A formidable arsenal, a powerful artil- 
lery, a well-trained army. All their discussions have had 
as their purpose the solution of a single problem: to find 
the way to kill as many men as possible in the least pos- 
sible time. 

A prize was proposed for the discovery of more deadly 
ways of killing. There was no thought of rewarding the 
farmer who could plow two furrows in the time it took 
others to plow only one; but the pay was doubled for the 
artillery man who was able to load a cannon in only four 
seconds. We have been trained so well in such a destruc- 
tive art, that we can now destroy twenty thousand men in 
a few seconds. The fact that we have become so pro- 
ficient in this murderous practice should convince us that 
there is something definitely wrong in the system of all 
our governments. 

For more than half a century philosophy has inveighed 
against this military madness; for more than half a century 
philosophers have been calling the attention of rulers to 
more useful goals, and since Montesquieu there has not 
been a single writer who has not called men’s attention to 
the necessity of reform in legislation. Almost all the 
writers of a century, said a great man, poets, orators, and 
philosophers, are conditioned by what surrounds them. In 
each epoch nature imprints the same seal on all men, and 
the same concern inspires in them similar ideas. Today 
the common concern of all thoughtful men is legislation. 
We are surrounded by wrongful laws: every writer tries to 
point them out; and from one end of Europe to the other 
a unanimous voice tells us that the laws of ancient Rome 
are no longer useful to Europe. 

All these appeals, this universal uproar, this cry of 
reason and philosophy have finally reached those in power. 
The scene has changed, and the rulers have begun to realize 
that more respect is due the lives and tranquillity of men; 
that there is another way, independent of force and arms, 
to arrive at greatness; that good laws are the sole support 
of national happiness; that the goodness of the laws is 
inseparable from their uniformity; and that this uniformity 
cannot be found in laws which have been made over the 
space of twenty-two centuries by different legislators and 
for different nations, laws which partake of Roman great- 
ness as well as of Longobardic barbarity. 

A great step was taken toward human happiness when 
it was demonstrated to the rulers that legislation was in 
need of reform, But a more important step has also been 
taken: the obstacles have been removed. 

The mass of the people is no longer enslaved, and the 
nobles are no longer tyrants. The absolute rulers have 
outlawed feudal anarchy in most of Europe, and absolutism 
itself has been tempered by new trends. If the big machine 
of feudalism had not been broken up, no useful legislative 
reform would have been possible. As long as the greater 
part of humanity was debased, as long as all rights were 
uncertain and justice was replaced by the sword, as long as 
oppression reigned everywhere because those who were 
supposed to obey the laws were stronger than the ones who 


7 Filangieri, La scienza della legislazione 1: pp. 206-207. 
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made them, as long as the unavoidable hates between 
jealous neighbors put up barriers everywhere to prevent 
communication, as long as every city and every territory 
were separate entities, how could a reform of the laws 
have been undertaken? How could so many opposing 
interests have been handled? Who would have dared to 
aim at such a complex goal under a backward and mili- 
taristic government? Who could have harmonized so 
many positions? The rulers, deprived of many of their 
prerogatives, were too weak to support a reform; the 
nobles, who had broken their ties with the state, were too 
powerful to tolerate a reform which would first of all 
infringe on their privileges; and the remainder of the 
citizenry, degraded and debased, was too ignorant to in- 
spire and direct it. 

When the states were divided into as many isolated 
parts as the fiefs they contained, talented people, deprived 
of communication, were constrained to remain within a 
necessarily limited sphere of knowledge and enlightenment. 
This narrowness of interests inevitably sapped the minds 
of men and prevented the expansion of ideas. Legislation, 
therefore, appeared as too sublime and complicated an ob- 
ject to a person unaccustomed to any other sky than that 
under which he was born, or to any other government or 
interests than those of the tyrant who was oppressing him. 
In this condition neither a Montesquieu nor a Locke would 
have been born, nor any of those men who must precede 
and inspire the governments in all the great enterprises. 
In order to remove these barriers, and to raise the best 
minds to the height that such a difficult task demands, it 
was necessary for sovereigns and kings to give shape to 
the scattered masses and to re-establish bonds between 
men; most of all, it was necessary for men to stop being 
slaves, because nature prevents slaves from thinking. 

Once this first obstacle was removed, another had to be 
overcome. Public good required the uprooting of every- 
thing which was opposed to the progress of enlightenment 
and knowledge, without which any reform, particularly that 
of the laws, would have been defective and precarious. 
The power of the nobles having been weakened, it was first 
of all necessary to correct certain errors which fanaticism 
had sanctioned and ignorance, so easily seduced, had 
accepted. To reach this end, philosophy came to the aid 
of governments and produced the most beneficial effects. 
Superstition no longer exists. This avowed enemy of all 
useful reforms, which in every century has declared war 
on all great men, which in Greece condemned Socrates to 
death, put Anaxagoras in chains, and exiled Demetrius 
Phalereus, which in Holland burned the works of Descartes 
bv order of a stupid minister, which in England persecuted 
Bacon and in France accused Gerbert of being a sorcerer, 
and which went so far as to disturb the ashes of the 
austere restorers of science and truth—superstition, I re- 
peat, which by perpetuating ignorance and errors among 
men would have always prevented or spoiled any reform 
of the laws, has at last been banished. At the same time, 
religion, stained for many centuries with the blood and 
agony of countless people, has become what it was meant 
originally to be, the bond of peace and the basis of social 
virtues; and when the priest no longer meddles with the 
affairs of government, the state is more peaceful and the 
altar is better served. 

Everything has changed: political ideas have lost that 
characteristic of ferocity and intrigue which rendered 
them pernicious instead of useful. We no longer hear 
those maxims which, if not taught, were at least put in an 
equivocal light by Machiavelli, a politician who has received 
men’s praises even though he showed little respect for their 
rights. Let a new Machiavelli dare to say today that a 
prince who wants to remain in power should learn not to 
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be virtuous; that a prince should protect his own wealth 
and squander that of the public; that he should not keep 
a promise when it might be to his disadvantage to keep it; 
that he need not be fair-minded, only appear so; that he 
should show himself to be humane, sincere and devout, 
but must learn to be the opposite; that he should not con- 
form to other men’s standard of goodness, since the needs 
of the state often oblige him to act differently; that he 
must bend his spirit according to the winds of fortune, 
without departing from the good as long as he can, but 
without having scruples about doing evil whenever useful 
to him; finally, let this new Machiavelli try to establish 
vice around the thrones: all mankind will rise against him, 
and public disapproval will be the just reward for his 
baseness. 

Perhaps the most important advantage we now have— 
and one which was not acquired easily—is the right to be 
able to tell the truth to the princes without any fear. We 
know that in recent times a subject of a great European 
king decided to speak to his sovereign during the most 
majestic state ceremony, at the moment of his coronation, 
a moment at which in other times people were held in even 
tighter chains. At that moment this courageous subject 
dared to call his king before the tribunal of public opinion, 
reminding him that this tribunal would one day judge him; 
and he had the courage to tell him just where his rights 
ended and where his inescapable duties began. It was the 
bishop of Aix who so spoke to Louis XVI the day of his 
coronation in Reims. Such straight talk, which had not 
been heard among men since Greece and Rome ceased to 
be free, has today become the normal language of philos- 
ophers and writers. Since hiding the truth from the 
princes has always caused the perpetuation of evil among 
men, since silence has been in every century the accomplice 
of tyranny and injustice, and since in order to obtain a 
reform in legislation it was necessary to point out the 
unfitness of ancient laws and the evils caused by the 
stupid manner in which they were administered, it was not 
a small obstacle that we have overcome in securing for 
ourselves the right to think and to write with a freedom 
which does equal honor to the princes who allow it and to 
those who know how to use it. And now that so many 
obstacles have been removed, all that remains for us to do 
is to undertake the reform of the laws. This, it seems, is 
the final labor needed for the achievement of human 
happiness, and circumstances could not be more propitious 
for it. 

Europe, which for eleven centuries was the theater of 
war and discord, crushed beneath the ruins of the Roman 
empire, in flight before the hordes of Attila, eternally 
divided and conquered, going through the barbaric in- 
vasions, the incursions of the Normans, the anarchy of 
feudalism, the holy wars of the Crusades, the struggles 
between popes and emperors, the religious disputes which 
have altered morality and perpetuated ignorance—Europe, 
once oppressed by the tyranny of many small despots, 
swarming with fanatics and warriors, ablaze everywhere 
with the destructive fires of contending parties—Europe 
has now become the seat of tranquillity and reason. The 
stability of the present monarchies, ensured by inter- 
national treaties, puts a limit on the ambition of princes 
and compels them to look out for the real interests of 
their nations. Already around the thrones one speaks of 
nothing but laws and legislation. Already a peaceful 
revolution is being prepared for the benefit of the European 
people, and the governments, being now further removed 
from the clang of arms, have heard the groans and cries 
of countless victims of an artificial, obscure, complicated 
legislation, unsuitable to present conditions. Already 
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everywhere one tries to find a remedy for these ills, and 
everywhere one feels a healthy ferment which makes us 
hope that the seed of legislative reform will soon germinate. 
Shall I, therefore, dare lend my hand to hasten such a 
sublime fruition ? 

The glory of the man who writes is to prepare useful 
material for those who govern. Princes have no time to 
study. Since their first duty is to act, they have no time to 
meditate. They must entrust to others the search for the 
best way to carry out useful enterprises, and, therefore, 
this sacred mission belongs to the ministers of truth, the 
peaceful philosophers. 

It is true that, I do not know for what reason, the man 
of letters is not always allowed to discuss the great 
interests of state in the presence of princes. He cannot 
enter the respectable assembly, presided over by the sover- 
eign, where the fate of the nation is being decided. The 
free philosopher can only entrust his soul to his writings, 
mute interpreters of his feelings. But everything seems 
possible in a century in which reading is not incompatible 
with the art of government, and in which the rapid flow 
of imagination is no longer held back by obstacles which 
despotism used to place in its way. This hope is what 
makes me undertake such a difficult and complicated work. 
By writing it, my only goal is to help the rulers of this 
century to enact a new legislation. 

It is strange that among so many writers who have 
devoted themselves to the study of laws, some have treated 
this subject as jurists, some as philologists, and some even 
as politicians, but they all covered only one part of this 
vast edifice; some, like Montesquieu, have dealt with what 
has been done rather than what needs to be done; but no 
one has yet given us a complete and reasoned system of 
law, no one has yet made of this vast subject a clear and 
orderly science, uniting means with rules and theory with 
practice. This is what I am undertaking in this work of 
mine, entitled The Science of Legislation. 

Reigning Princes, who will examine my principles and 
judge my ideas, I beg of you not to condemn the work of 
so many years after a cursory reading and not to give 
the name of fanatic innovator or of visionary to a writer 
who at times may go beyond the limits of blind custom and 
propose something new in his search for useful solutions. 
A man inherits the discoveries and the thoughts of his 
forefathers. This is a trust he is obligated to transmit to 
his descendants, enlarged with some ideas of his own. 
Although most men neglect this sacred duty, I intend to 
fulfill it, departing equally from the servile pedantry of 
those who do not want to change anything and from the 
peculiar arrogance of those who would like to destroy 
everything. 

This work will be divided into seven books. The first 
will deal with the general rules of the legislative science; 
the second will discuss political and economic laws; the 
third will deal with criminal laws; the fourth will develop 
that part of the legislative science which concerns educa- 
tion, morals, and public instruction; the fifth book will deal 
with laws regarding religion; the sixth those concerning 
property; the seventh and last book will deal with the laws 
concerning paternal authority and family relations. Be- 
cause of the numerous subjects which this work covers I 
must present a plan of it in advance. It will be a com- 
plicated picture, with many small but distinct items. I 
beg my readers not to overlook this plan, which seems to 
me important because it shows the system and order of 
my work and because it gives a general idea of all the 
parts which make up the immense structure of legislation: 
this seems to me all the more necessary since at the present 
time I can publish only the first two volumes of this work. 
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BOOK I. GENERAL RULES OF THE SCIENCE OF 


LEGISLATION 


CHAPTER III. LEGISLATION, LIKE ALL OTHER SCIENCES, 
MUST HAVE ITS RULES ; ITS ERRORS ARE THE 
GREATEST SCOURGE OF A NATION 


Geometry gives us many rules for drawing different 
kinds of lines. Painting, sculpture, and architecture have 
certain fixed proportions, in the absence of which no 
correctness can be expected. Without rules, straight lines 
would often stray into curves; and the painter, the sculptor, 
and the architect would create grotesque works and defec- 
tive structures. 

The human mind seems, therefore, to be incompatible 
with an arbitrary interpretation of exactness and perfec- 
tion. All sciences must have their orderly rules, and the 
more these rules are improved the more progress is made 
by the sciences. Is the science of legislation to be the 
single exception to this universal principle? 

It was the language of tyranny and despotism which said 
that the only rule of legislation was the will of the legisla- 
tor; and only an ignorant person may think that, despite 
frequent changes in the nature of things and in the aspect 
of society, the science of legislation cannot have certain 
basic and immutable principles. 

It is true that the state is a complicated machine, that 
its wheels are not always the same, and that the forces 
which keep it in motion vary at different times; but this 
does not prove that the rules which tell us about these 
wheels and forces, and the way to handle them, cannot 
themselves be constant and unchangeable. It seems un- 
thinkable that a science closely connected with social order, 
where an error might be as destructive to whole nations as 
the worst scourges from heaven, should be devoid of pre- 
cise and immutable rules. The different ways in which 
men think, the countless combinations of our ideas, derived 
sometimes from false and mistaken data, and the existence 
of different standards, relations, and prejudices, are all 
proofs that we need a guide to lead us through the im- 
mense and complex expanses of legislation. 

How many evils might not the world have avoided if 
man had always had such a guide! Nothing is easier than 
to commit an error in legislation, but nothing is more 
difficult than to rectify it and nothing can be more harm- 
ful to a nation. The loss of a province or an ill-conducted 
war are momentary woes. A fortunate opportunity, the 
victory of a day, may compensate for many defeats; but a 
political mistake, an error in legislation, may ruin a 
country and keep it in misery for ages. 

Sparta, so often overcome by the armies of powerful 
neighbors, rose more formidable from its misfortunes; and 
the memorable defeat at Cannae gave fresh courage and 
resolution to the Roman people. Sad experience has taught 
us, however, that a single mistaken edict could reduce to 
a desert the most fertile area of a country, depriving it of 
millions of its citizens, and that an error in the political 
legislation of a nation could result in the closing of its 
harbors and in the flight of its wealth to other countries. 

A review of the modern history of Europe will afford 
ample proof of these observations. Within the space of two 
centuries we have seen four or five powers ascend to the 
highest eminence and then sink into insignificance and 
humiliation. If we want to find out the cause of these 
political convulsions, we cannot trace them to any other 
source than to some error in their legislation. Beginning 
with Spain, we know that under Charles V she was the 
leading country in Europe and that, thanks to her ad- 
vantageous position, she was able to extend her conquests 
to a new hemisphere, thus adding to her own fertile 


TRANS. AMER. PHIL. SOC, 


territory the dominion of the richest lands in America. 
She might have been the happiest and richest nation on 
earth; she might have exercised her influence over the 
whole world and found within herself the elements ot 
perennial greatness. All these advantages were within her 
grasp, but a series of wrong decisions in the economic 
feld, such as the sudden imposition of much higher taxes, 
as well as the expulsion of the industrious Moors, had 
such fatal effects on agriculture, industry, and commerce, 
that despite the efforts of the present administration no 
recovery is in sight. Her narrow-minded legislators did 
not see that the prosperity of Spain was connected with 
the prosperity of other European nations, and that with- 
out increasing the riches of her neighbors Spain could 
not preserve her own. By the continued accumulation of 
her bullion without extending a share of it to other states, 
Spain’s industry and agriculture found themselves burdened 
with the exorbitant prices of their products and were 
unable to compete with foreign nations. As a result, 
many producers were compelled to leave the country, taking 
with them all their assets. In a word, the Spanish legisla- 
tors did not understand that gold and silver were a gift 
from America which Spain could not keep all for herself, 
and that she should have been satisfied with a reasonable 
balance of wealth, sharing the rest with her neighbors. 
Unable to perceive this important truth, the Spanish 
legislators directed all their efforts toward impeding the 
exportation of precious metals, thus causing irreparable 
damage to their country’s economy. Spain is now similar 
to a dropsical body, unable to retain the water it could not 
drink with moderation. 

Crossing the Pyrenees, we shall find that errors in 
legislation were also responsible for the decline of France. 
Having, after Spain’s failure, taken the lead in the politics 
of Europe, France, like Spain, has been the victim of 
absurd edicts and unwise legislators. An ordinance dic- 
tated by the superstition and fanaticism of an old and 
enfeebled sovereign, and a wrong decision of a minister in 
the economic field, have done the country more harm than 
all the good done her by forty years of victories, by her 
great men, her academies, her progress in the arts and 
sciences, and her influence all over Europe. 

The king, by forcing into exile those of his citizens who 
had been led astray by error, not only gave a fatal blow 
to the population of the country, but deprived the state ot 
many fruitful activities which were offered by the un- 
fortunate refugees to the nations that had the wisdom to 
receive them. At the same time the minister Colbert, 
wishing to give impulse to new activities, encouraged the 
development of the fashion and textile industries at the 
expense of the solid advantages of agriculture. He thus 
gave France a transient and false prosperity, which 
vanished as soon as other nations learned from France's 
experience and became rich at France's expense. 

England was the first to profit from Colbert's error, 
as she acquired an economic supremacy over all other 
nations. Yet England herself, after imposing her will on 
the other countries of Europe, after gaining control of all 
the seas and harbors in the world, and after having suc- 
ceeded in dominating the trade of both hemispheres, is 
today on the verge of ruin for not having had a good 


8 Filangieri refers here to the edict of Fontainebleau, by 
which in 1685 Louis XIV revoked the edict of Nantes and 
compelled the French Protestants to emigrate.  Filangieri's 
description of the French Protestants as “citizens led astray 
by error" seems peculiar after he characterized the king's 
action as “dictated by superstition and fanaticism” and in view 
of his clear sympathy for the Protestant refugees as shown in 
this very sentence. 
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legislator. An able statesman would have told her that a 
mother with only a few children should not give any of 
them away, that Great Britain with ten million inhabitants 
was unable to people so many colonies, that her population 
could not make so many sacrifices, that instead of en- 
couraging her citizens to leave their country she should 
have prevented further emigrations, that England should 
have been satisfied with those settlements overseas which 
were strictly necessary for her commerce, and also, that 
amid the universal mania to dominate the New World she 
should have remembered that men who quit their country 
to serve it in its distant territories were still its citizens, 
that oppression is all the more unjust when it is practiced 
by a free people, that moderation best secures the al- 
legiance of far-off possessions, that to compel the colonies 
to trade only with their mother country was an injustice 
which could not fail to exasperate them, that to deprive 
them of the right to be judged by their own jurors would 
diminish their confidence in the government, that to con- 
demn them to arbitrary contributions was an attack on 
their freedom, that to deprive them of the right to impose 
their own taxes was to take from them a right which an 
Englishman should never lose in whatever place in the 
world he may find himself—a right which is perhaps the 
best guardian of England’s freedom and for which her 
citizens have shed their blood and deposed their kings. 
Finally, a good legislator would have foreseen that these 
colonies, after becoming rich and powerful, would no 
longer need the protection of their mother country, and he 
would have realized that it was necessary to govern with 
great care a people which could find it in its interest to be 
independent. 

Another evil would have been avoided by an able 
legislator. If a Locke or a Penn had presided over the 
British government, he would have made it clear that the 
abuse of its credit by the continual increase of the national 
debt and the multiplication of paper money would bring 
about a devaluation of the currency. This policy, as well 
as the imposition of additional taxes, has resulted in an un- 
precedented increase in the price of manufactured articles, 
an increase which makes the sale of English products in 
foreign markets more and more difficult and may well fore- 
bode the decline of English industry. No regard has been 
paid to these simple considerations which wise legislators 
would not have overlooked, and the neglect of them may 
cause the ruin of a nation which up to now has been so 
watchful of its interests. 

Unfortunately, nations have, like men, their moments 
of stupidity. At present this seems to be the case of 
England. She is increasing taxes instead of reducing 
them; she is losing her influence in Europe for having 
overextended it in America; she will soon lose it in both 
places, and the leadership of Europe, after having passed 
from Spain to France, and from France to England, seems 
now to be directed toward Russia, drawn there by a good 
legislation. Will this be a lasting reality and will the 
Europeans someday bow to the law of that sober nation? 
Catherine's new code gives me more pause for thought than 
the Russian navy entering the Mediterranean.? 

Good laws are necessary to avoid the fatal errors of 
which I have spoken. Laws must have an absolute good- 
ness and a relative goodness. The study of this twofold 
goodness will provide us with all the general rules of the 
science of legislation. 


9 Filangieri alludes to the new Russian code, for the prepara- 
tion of which Catherine II had summoned to Moscow in 1767 
a commission of legal experts. As regards the Russian navy, 
it made its first appearance in the Mediterranean in 1769; 
soon after, it defeated the then powerful Turkish fleet. 
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EXCERPT FROM CHAPTER IV. ON SLAVERY 


A law has an absolute goodness when it reflects the 
will of the Being to whom we owe obedience. The Ten 
Commandments tell us in a few precepts what it would 
take a hundred moral codes to say. The duties of man 
toward God, toward himself, and toward other men are 
therein beautifully defined; the prescribed cult is full of 
purity and piety; both superstition and idolatry are con- 
demned; the private peace of families, conjugal fidelity, and 
public tranquillity are the result of these precepts. Who 
does not see how useful this perfect model can be for any 
legislation? ... How splendid it would be if our legisla- 
tors had always adapted their laws to these principles! 
Superstition would not then have stained our codes with 
blood; and slavery, proscribed in Europe, would not have 
been established in America under the protection of those 
same laws which had banned it from the old continent; 
the shores of Senegal would not be the market where 
Europeans go to buy for a miserable price the sacred 
rights of humanity and reason, insatiable greed would not 
search for its human victims in African lands, and 
Europeans would not feel the shame of seeing in their 
ships the dead bodies of those who killed themselves rather 
than face a life of slavery. 

It is truly unbelievable that while our laws in Europe, 
influenced by Christian principles, uphold man’s freedom, 
European America teems with slaves. Its legislation not 
only ignores this outrage, it protects the infamous trade; 
and in the whole immense expanse of that vast continent 
only one small heroic province has banned this injustice, 
thus avoiding the severe judgment of future generations. 
Only Pennsylvania has no longer a single slave. 

The progress of philosophy and the enlightened views 
of many rulers give us hope that this example will be 
imitated by all nations. Our codes will then have made 
a true advance, and their triumph over the laws of ancient 
people will be a decisive one. 


EXCERPT FROM CHAPTER XIII. ON THE RELATIONSHIP 
BETWEEN THE LAWS AND THE PREVAILING SPIRIT AND 
CHARACTER OF A NATION 


All the historians and political writers of ancient times 
attributed the decline of nations to the introduction of 
wealth, and they considered the laws of Lycurgus, which 
prevented riches from entering the walls of Sparta, as 
masterpieces of political wisdom and models of a perfect 
legislation. Convinced that wealth was the parent of vice, 
and that opulence and luxury were instruments of corrup- 
tion and slavery in the hands of despotism, they felt sorry 
for Solon who was compelled to abandon these principles 
in his laws for the Athenians, knowing himself that he did 
not give the Athenians the best laws, but the best among 
those they could receive. 

This is how the ancients thought, and this was a 
principle of Greek and Roman policy. Their grand object, 
by remaining poor, was the preservation of frugality, and 
through frugality, of courage, strength, endurance, and 
severity of customs. Let us now turn from antiquity to 
our own times. Far from believing that poverty is a good 
thing, our statesmen do their utmost to encourage the 
acquisition of wealth through progress in agriculture, 
industry, and commerce. “Get rich if you want to be 
happy,” they say to the people. And to the rulers they 
say: “Do your best to secure for your subjects super- 
fluities of every kind if you want to be respected outside 
your state and safe within; your throne will always be 
unsteady and your provinces will always be exposed to the 
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attacks of your neighbors as long as your subjects are poor. 
With opulence, instead, your name will be feared, your 
alliance desired, your rights respected, your requests viewed 
with favor; being wealthy, you will be able to impose your 
law on your neighbors, but if you are poor you will be 
compelled to accept theirs.” 

What is the cause of this difference between the ancient 
and the modern code of politics? Are we to suppose an 
error in one of the two schools of thought, or are we not 
rather to admire the skill with which both have adapted 
their maxims to the genius and prevailing spirit of their 
time? Does not the history of antiquity show us the rich 
nations submitting to the law of the poorer ones, and do 
not the modern annals of Europe show the opposite? In 
the present state of things could any possible danger 
come from a nation having the principles, objectives, and 
institutions of the early Roman republic? The nature of 
things has changed. It is no longer the strong who give 
laws to the weak, but the rich who rule over the poor. 
Those days are over when two legions marched to attack 
a whole nation. Now vast armies are needed in the field, 
and huge sums are necessary for their support. More than 
two hundred thousand men, armed to destroy or be de- 
stroyed, and over fifty million lire were the formidable 
documents on which the house of Austria founded its 
recent pretensions to a few acres in Bavaria. 

Wealth has become, therefore, the first instrument of 
war, and gold and silver are the deciding factors in con- 
quest. On the basis of these indisputable facts, we should 
take a fresh look at the world. In a small area of the 
American continent, a free nation of traders has rebelled 
against her oppressive mother country. From this nation 
we hear a voice saying to us Europeans: “We have come 
to the New World to serve you, but our present wealth 
and the knowledge of more within our reach make it pos- 
sible for us to be free. Someday our freedom will give us 
the possibility of dictating our will to you, who tried to 
put us in chains. Our independence and favorable posi- 
tion, the diligence with which we attend to our commerce, 
the ease with which we can acquire whatever any other 
country has to offer, the progress of our population due to 
the increase in the number of marriages and to the arrival 
of settlers who come here to improve their fortune and to 
enjoy life in freedom—all these advantages, together with 
our self-confidence and youthful spirit, will make us the 
arbiters of America’s and Europe’s destiny. We shall 
then be able to wrest from your hands the sources of your 
riches; the immense space which separates us will enable 
us to achieve the preparation for our invasions before you 
suspect anything; our resources and our position will 
guarantee the success of our enterprises; our ships, coming 
from afar, will be able to surprise the defenses on your 
coasts, so that help will always arrive too late; finally, your 
colonies either will become our provinces or will become 
independent with our assistance which we will never re- 
fuse to anyone fighting for freedom against tyranny. De- 
prived then of America, and consequently of Asia, which 
is interested only in our silver, you will go back to the 
darkness and barbarity from which you have come, and 
your poverty will protect you from our just but unprofit- 
able revenge.” | 

This is the somber declaration that the English colonies 
of America may address to Europe; a nation like this, and 
not a republic of poor Roman warriors, should be feared 
today. 

In conclusion, if the prevailing spirit and genius of our 
century requires the acquisition of wealth; if superiority 
is not due today to strength, courage, and military virtues, 
but to wealth; if the richest nations are the happiest and 
the most feared and respected; then the first task of a 
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legislator will not be the forming of intrepid minds in 
robust and active bodies, but the acquisition of wealth 
through a steady progress in agriculture, industry, and 
commerce. This is the way in which the genius and spirit 
of our century must influence our present legislation. 


III. POLITICAL AND ECONOMIC LAWS 


In the second volume of his Science of Legislation 
Filangieri indicated the measures which, in his view, 
would promote the well-being of a nation and develop 
the three great branches of a national economy: agri- 
culture, industry, and commerce. On account of this 
volume Filangieri has been consdiered one of the major 
economists of the last two centuries by Italian critics. 
His position as an economist is, however, a special 
one because, as Giuseppe Pecchio rightly observed in 
his survey of economic writers, he did not write a 
treatise on economics and, therefore, cannot be placed 
in the same category with the authors of complete 
works on political economy—men like Genovesi or 
Pietro Verri? In fact, Filangieri's main purpose was 
to point out the laws which could favor or harm the 
prosperity of a nation. In so doing, however, he out- 
lined his personal views on economic problems, as well 
as his philosophy in the social and political feld. Not 
all his assumptions were faultless and not all his pro- 
posals were practical; but on certain fundamental issues 
his position was unquestionably sound, as in his fight 
against the remnants of feudal laws, his criticism of 
ecclesiastic greed, his objections to unreasonable trade 
restrictions, his advocacy of a more equitable distribu- 
tion of wealth, and his plea for better working condi- 
tions and decent wages for the lower classes. In these 
areas Filangieri exerted a strong influence on public 
opinion and helped to bring about some much needed 
reforms, On other issues, as in his advocacy of a 
single tax on land or in his insistence on the need for 
an increase in population, he may have been somewhat 
simplistic and one-sided; but even on these points his 
discussions stimulated new thoughts which were often 
followed by useful actions. 

In the economic field Filangieri is considered a free- 
trader and a follower of the physiocratic principles. He 
did, in fact, break away from the mercantile theories 
sponsored by Genovesi, whose tendency toward pro- 
tectionism may be explained by his desire to help the 
weak economy of the Neapolitan state. Filangieri, as 
he himself repeatedly stated, was concerned with 
Europe as a whole; but he did not embrace the physio- 
cratic theories in all their tenets and implications, and 


1 Pecchio, of. cit., p. 179. 

2 Genovesi's Lezioni di commercio, considered the first com- 
plete work on economics published in Italy, appeared in 1765- 
1767 ; Pietro Verri's Meditazioni sull'economia politica was pub- 
lished in 1771. Among other Italian books on economics one 
may mention Beccaria's Elementi di economia pubblica, based 
on the course he held in 1769-1770 at the Palatine School of 
Milan. | 
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showed that he had his own views on several matters, 
as on the importance of industry and commerce, two 
branches of economic activity which were almost ig- 
nored by the physiocrats. Some of the English writers 
who had been influenced by the physiocrats—notably 
Hume and Adam Smith—had also engaged in polemic 
with the defenders of the school’s doctrines and had 
discarded some of its theories. Filangieri’s position in 
this respect was somewhat similar to that of the two 
English authors. Although familiar with Hume’s eco- 
nomic essays, Filangieri aparently wrote his volume on 
political and economic laws without being acquainted 
with Smith’s Inquiry into the Nature and Causes of the 
Wealth of Nations, which appeared in 1776.8 


PROBLEMS OF POPULATION 


Filangieri considered population and wealth the main 
objects of political and economic laws. In his view, 
the purpose of these laws was to achieve a higher de- 
gree of national prosperity, and it was his conviction 
that the countries of Europe could become wealthier 
through an increase in population. 

In Filangieri’s time Europe had less than two hun- 
dred million inhabitants, a number which had not 
changed much in a long time. To people of a later 
century it may seem strange that underpopulation could 
have been considered a problem in the Europe of not 
so long ago. In Filangieri’s own country, the Kingdom 
of the Two Sicilies, the population had actually de- 
creased to about four million people from almost the 
double in previous centuries, and already Genovesi 
had lamented this fact and tried to find out the reasons 
for what in his opinion was a dangerous trend.* Filan- 
gieri saw the problem as a European one, which had to 
be faced by all countries interested in their own pros- 
perity. Europe, he firmly believed, should have had at 
least one hundred million more inhabitants. This 
would have brought the European population to three 
hundred million: not really a wild figure if we think 
that less than two centuries later Europe was to pass 
the six hundred million mark—with many people by 
then conscious, however, that a limit might be advis- 
able. 

Having seen in his country a number of deserted 
fields and large estates with good farming soil used as 
hunting grounds, and knowing that similar situations 
prevailed in most European countries, Filangieri 
thought that this waste could be eliminated if a larger 
labor force were available and if measures were taken 
to overcome the obstacles which made an increase in 
population impossible or very difficult. The first ob- 


3 Pecchio believes that Filangieri would have mentioned 
Smith’s work if he had read it before completing his own 
volume; see Pecchio, op. cit., p. 182. 

4For Genovesi’s stand in respect to the population of the 
Neapolitan kingdom see Nuccio, Economisti e riformisti meri- 
dionali del Settecento, pp. 202-203. 
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stacle to a larger population in Filangieri’s view was 
the concentration of landed property in the hands of a 
few big landowners who lived in the capitals and neg- 
lected their own estates. The laborers who tilled the 
soil were badly paid, without hope of ever owning any- 
thing, and dreaded the responsibility of a family and 


children. When there were children, they usually died 


young as a consequence of malnutrition and lack of 
care. But a man with some property and security 
would have a different attitude: he would not be afraid 
of having children and would take good care of them, 
knowing that they would help him in his work and 
provide for him in his old age. The remedy was, there- 
fore, the enactment of appropriate laws which would 
bring about a redistribution of landed property, so that 


there would be fewer big landowners and many more 


small ones. 

It may seem strange that the Roman Church, always 
in favor of a larger Catholic population, could be ac- 
cused by Filangieri of being the next obstacle to a 
population increase. It was, however, the excessive 
concentration of wealth in ecclesiastical hands which in 
Filangieri’s view was responsible for such a situation. 
Despite the losses caused by the Reformation, the 
Catholic Church was still powerful in a number of 
European countries, where it owned vast tracts of land 
and other material assets. The Neapolitan kingdom 
was one of the states in which the Church of Rome had 
the highest proportion of national wealth—wealth which 
enjoyed numerous privileges and was exempted from 
all taxes. In varying degrees the same situation pre- 


vailed in France, Spain, Portugal, and in all other 


countries in which the Catholic Church had a dominant 
position. 

How did the Roman Church become so incredibly 
rich? Filangieri gives us a fascinating account of how 
it all started: 


The first sacrifices offered by man to the Deity were 
some simple products of his crop. The head of a family 
assembled his children in the middle of a field, and 
together they paid homage to the Creator of nature. There 
were no temples or altars: the open countryside was the 
temple, a little pile of earth was the altar, and the offering 
consisted of a few fruits or spikes of wheat. Such a 
simple ceremony did not require a high priest: any indi- 
vidual could perform it for his own family. 

The natural desire to please the Deity made the ceremony 
more complex, and the farmer could no longer act as a 
priest. Special places were consecrated to the Deity, and 
some ministers were appointed for the care and custody 
of these places. The priesthood thus became a distinct 
body which, having no other employment, had to be sup- 
ported by the public. The Egyptians, the Persians, the 
Jews, the Greeks, and the Romans, all allotted certain 
revenues to the priesthood. But there is no religion which 
has carried this just obligation further than our own, 
whose principles are most removed from greed and selfish- 
ness. Devotion made the first step, and fanaticism ex- 
tended it beyond all bounds. It has been rightly said that 
the ministers of the altar should live by the altar, but the 
priests were not satisfied with this and began to preach 
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that religion, which subsisted on sacrifices, required the 
offering of wealth and property. This doctrine, propagated 
in times of ignorance and corruption, made a great im- 
pression: the nobles, who had concentrated most properties 
in their hands, began to give them away to priests and 
monks; and the kings themselves, wishing to atone for 
some of their deeds, shared with the clergy what they had 
wrested from the people. Thus the priests—being exempt 
from social responsibilities, being free from taxation, and 
enriched by ever larger donations—became the wealthiest 
and most powerful class in Europe. 


This is the class, then, in which Filangieri sees one 
of the main obstacles to a useful increase in population 
and a more prosperous society. There is no hope of 
progress, he ‘says, as long as the clergy owns a large 
part of the land and as long as the property of the 
Church is considered inalienable. Convinced that the 
economy of a state cannot flourish if the land is in the 
hands of a few big owners, Filangieri is confronted 
here with the biggest landowner of all: a landowner 
who has no interest in improving his property, since 
he cannot transfer it to any other person, and who is 
not eager to sow, plant, or enrich the soil for the benefit 
of posterity, but eager instead to profit from it as 
quickly as possible even at the risk of damaging future 
crops. The fatal consequences of this situation, says 
Filangieri, have finally been recognized by the govern- 
ments, and laws have been enacted to prevent further 
acquisitions of property by the Church. But nothing 
has been done to correct what was done in the past and, 
therefore, new measures must be taken to deal with 
the exorbitant wealth and properties still in the hands 
of the Church. This, says Filangieri, will be one of the 
subjects he will discuss in the fifth book of his Science 
of Legislation, the book on laws concerning religion (a 
book, however, which was to remain unfinished because 
of his early death). 

We may say here a few words about Filangieri's 
attitude toward the Catholic Church. His was a some- 
what peculiar and even ambiguous position. As a man 
of the Enlightenment, he was an advocate of reason 
and freedom of thought, and was unable to follow 
blindly the dictates of an established church and to 
agree with policies which, in his view, were an ob- 
stacle to progress and helped to keep the masses in 
poverty and ignorance. At the same time, Filangieri 
fully subscribed to basic Christian precepts, which he 
considered as rules of proper human behavior, com- 
parable in fact to the Masonic ideals for which he had 
felt a strong attraction. Being interested in principles, 
and not in political rivalries, Filangieri did not see any 
conflict between his two loyalties. Despite his un- 
orthodox approach, and despite his plan to propose 
laws which would weaken the power of the Catholic 
Church, he never left it and, indeed, he often confirmed 
his adherence to it. His family’s attachment to Cathol- 
icism may have contributed to his desire to remain 
faithful to it. The Church, however, requires from its 


5 Filangieri, La scienza della legislazione 2: pp. 45-48. 
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members something more than the upholding of Chris- 
tian principles. This is why in the end The Science of 
Legislation could not escape the condemnation of Rome 
and why, even in the twentieth century, writers loyal 
to the Vatican, such as Emilio Nasalli Rocca, would 
find it necessary to justify the condemnation on the 
ground that Filangieri advocated a false philosophy and 
favored solutions incompatible with the teachings of 
the Catholic Church.® 


— OTHER OBSTACLES TO AN INCREASE 
IN POPULATION 


After having condemned the excessive concentration 
of landed property in the hands of the Church and of 
a few noble families, Filangieri states that the burden 
of exorbitant taxes represents another obstacle to an 
increase in population and a more prosperous economy. 
The population of Europe cannot increase, says Filan- 
gieri, as long as the present system of taxation remains 
unchanged and as long as taxes swallow up most of 
what the farmer or the artisan produces. An increase 
in population, explains Filangieri, is contingent on the 
means of subsistence: wherever people can subsist 
without difficulty the population will increase, and 
wherever families are deprived of the bare necessities 
the number will decline. 

Filangieri anticipates the objections which will be 
addressed to him: "Taxation is a necessary evil, and 
the needs of nations are so great, that all the contribu- 
tions are still inadequate, as proved by the debts in- 
curred by every country; how, then, can taxes be 
diminished?” Filangieri’s answer is that the needs of 
nations could be curtailed if, for example, the ex- 
travagant splendor of the royal houses were toned down 
and some of the expenses of their entourage were 
eliminated. But an even greater sum could be saved, 
says Filangieri, if military expenses were cut down to 
reasonable figures. Even in peacetime, he observes, a 
million and two hundred thousand men constitute the 
military establishment of Europe. Is this enormous 
burden unavoidable? Every prince increases his forces 
in order to preserve the balance of power, A nation 
which thought itself safe with ten thousand men, 
doubles its forces because the state against which it 
wants to protect itself has increased its own forces to 
the same amount. The advantages of a greater security 
are, therefore, reduced to nothing. And here Filan- 
gieri offers a proposal which, he firmly believes, can 
limit the military expenditure of every state without 
endangering its security: 

In our time communications have been so perfected, and 
governments have so many eyes continuously watching, 
that a nation cannot fit out a single warship without its 
being known in a few days all over Europe. Today, sud- 
den invasions and unforeseen attacks simply cannot take 


place, and there is no necessity of being constantly pre- 
pared against them. Therefore, there is no need for a 


6 Nasalli Rocca, Filangieri, pp. 139 ff. 
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perpetual or standing army. . .. A nation, even a poor 
one, could have instead hundreds of thousands of men 
ready to defend her, who in peacetime would continue to 
be farmers, artisans, merchants, and heads of families. 
These free citizens would form the bulk of a nation’s 
army. They would receive military instruction by regu- 
lar officers before being registered in the reserve lists, and 
every two or three years they would have brief periods 
of additional training. At the call of duty they would 
leave their spades or plows, and in a few days they would 
be ready to defend their country. . . . This plan, if real- 
ized, would insure the security of a state with a minimum 
Of cost to the people. It should, of course, be perfected by 
the governments, as they are in the best position to know 
what they need and how to organize such a security sys- 
tem.” 


FILANGIERI AND MALTHUS 


Filangieri was confident that an increase in popula- 
tion would raise the level of European prosperity as 
soon as the necessary political and economic reforms 
were enacted. Some critics have accused him of advo- 
cating such an increase without taking the problem of 
the means of subsistence into sufficient consideration. 
Other critics have gone to the other extreme and have 
seen in him a farsighted forerunner of Malthus. Both 
views are incorrect. Filangieri did underline the fact 
that an increase in population was contingent on ade- 
quate means of subsistence, but he never faced the pos- 
sibility of a population growing faster than its means of 
subsistence. To be sure, the problem of overpopulation 
had hardly arisen in Filangieri’s time, probably because 
for centuries the population of Europe had remained 
fairly stable. This may explain why no fear of a lack 
of means of subsistence can be found in Pietro Verri's 
Meditazioni sull'economia politica or in Adam Smith's 
Wealth of Nations. In fact, around that time the only 
warning for the future came from Cesare Beccaria, who 
in 1769 had this to say in his Elementi di economia 
pubblica: 


It is necessary to point out that the population in a 
territory has certain natural limits which cannot be passed. 
Man is able to live and propagate as long as there are 
products that can feed him. These products come from 
the earth, and the earth can increase its production up to 
a point and not beyond it. Therefore, the population can 
increase as long as the means of subsistence increase. . . . 
They delude themselves who have as their only aim the 
multiplication of people and think that the population can 
increase indefinitely and that a large population is enough 
to assure the prosperity of a nation.® 


Because of these observations it is Beccaria who 
could be considered a forerunner of Malthus. Certainly 
Malthus, whose Essay on Population was first published 


7 Filangieri, La scienza della legislazione 2: pp. 65-73. It 
may be pointed out that Filangieri’s plan has been adopted in 
some form or other by several countries, notably, in most 
recent times, by the young republic of Israel. 

8 Beccaria, Opere, ed. Romagnoli, 1: pp. 404-405. It is un- 
likely that Filangieri had read Beccaria’s Elementi di economia 
pubblica, since only a few manuscript copies of it were avail- 
able at the time. 
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in 1798, went much further in the exploration of the 
dangerous consequences of an unchecked population 
increase, but Beccaria had already looked into possible 
demographic developments of the future with a more 
critical eye than his contemporaries. 

As regards Filangieri, his views are well described 
by Alberto Bertolino, who in an excellent essay pub- 
lished in 1926,° has refuted both those who accused 
Filangieri of ignoring the question of the means of 
subsistence and those who maintained that he antici- 
pated Malthus’s theories. The fact is that on this sub- 
ject Filangieri was a man of his time: a time in which 
—with the notable exception of Beccaria—the problem 
of a possible overpopulation in the world had not been 
raised. Even twenty years later there were few who 
took Malthus’s pessimistic outlook seriously—and, one 
may add, even two centuries later there are still some 
who close their eyes to a very serious problem. 


WEALTH AS THE SECOND OBJECT OF 
POLITICAL AND ECONOMIC LAWS 


Having disposed of the problem of population, Filan- 
gieri turns to the problem of wealth: to the ways in 
which the acquisition of wealth may be encouraged and 
the measures by which it can be properly and equitably 
distributed. He first points out that wealth was not 
always considered a desirable goal, since it was often 
associated with corruption and looseness of morals; this 
attitude has changed, however, because wealth is usually 
no longer the fruit of conquest, but the result of in- 
dustriousness and hard work. Agriculture, industry, 
and commerce, says Filangieri, are the three sources of 
wealth, and consequently the task of the legislator is to 
indicate how they can best be protected against the 
obstacles which may impede or slow down their prog- 
ress. 

While the physiocrats had considered agriculture the 
essential element of a nation’s economy, and had viewed 
industry and commerce as Only complementary activ- 
ities, Filangieri takes a less absolute attitude and under- 
lines the importance of all three sources of wealth, 
though recognizing the basic function of agriculture: 


Agriculture gives us the products of the earth; industry 
increases their value, enlarges their use, and augments their 
consumption; commerce enables us to exchange and trans- 
port the products, further increasing their value. In other 
words, agriculture gives us the substance, industry gives 
us the form, and commerce the motion. Without form and 
motion, there still can be substance; but without substance 
there can be neither form nor motion. Therefore, the only 
absolute and independent source of wealth is agriculture. 
. . . It follows that in a state in which agriculture can be 
pursued to good effect, the laws, without neglecting the 
progress of industry and commerce, should subordinate it 
to the progress of agriculture. On this foundation the legis- 
lator should erect the great edifice of national prosperity.!° 


? Bertolino, II problema della popolazione nel pensiero di G. 
Filangieri. 
10 Filangieri, La scienza della legislazione 2: pp. 84-87. 
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Having thus established the primary role of agricul- 
ture, Filangieri states that the laws should aim at sup- 
pressing the obstacles which in a large part of Europe 
hinder or delay the progress of agriculture. Among 
these obstacles he first mentions the restrictions which 
a government may impose on the cultivation or the 
exchange of agricultural products. Being a freetrader, 
Filangieri opposes all such restrictions which, he con- 
tends, are not in the general interest and are usually the 
consequence of wrong assumptions or of particular pres- 
sures. Another obstacle to the progress of agriculture 
in his view is the excessive size and splendor of a na- 
tion’s capital, to which most of the public treasure 1s 
channelled while the rest of the country remains neg- 
lected. This is the situation in most of the European 
states, he says, a situation which impedes the progress of 
agriculture and is incompatible with a widespread pros- 
perity—a situation which in time will become even more 
serious because men follow wealth as fish follow the 
stream, and no doubt more people will quit the country- 
side and settle in the only rich place in the nation. A 
capital is, of course, necessary to a state, as a head is 
necessary to a body, but measures should be taken to 
establish a fair balance between a capital and the rest 
of the country. Many causes, explains Filangieri, con- 
tribute to the aggrandizement of a capital at the expense 
of the countryside. To remedy the situation Filangieri 
suggests measures which would encourage the establish- 
ment of industries away from the capital and the use 
of government funds for the construction of good roads 
throughout the state. Moreover, one should reform the 
laws which centralize unnecessarily a number of public 
offices and institutions in the nation’s capital : many hos- 
pitals, asylums, tribunals, and military garrisons could 
be situated in provincial towns, so that a better balance 
could be established between the capital and the rest of 
the country. 

Industry, says Filangieri, is second only to agriculture 
as a source of a nation’s prosperity, and the legislator 
should find ways to encourage its development without 
damaging the interests of agriculture. This rule, he 
observes, has often been ignored in the past, and the 
best way for a legislator to protect both the industry and 
the agriculture of a country is to promote those indus- 
trial activities which use in larger amounts the materials 
produced by its soil. Each country, he adds, should con- 
sider its own climate and type of soil before taking 
measures favoring some activities in preference to 
others. In any case, one important thing a legislator can 
do is to eliminate all the obstacles which may hamper a 
free competition among manufacturers. Emulation and 
competition should be encouraged as much as possible 
because they are the best means for achieving an 
efficient industrial organization. 

Both agriculture and industry, says Filangieri, con- 
tribute to the strength of a government; but both need 
a spirit to animate them, and this spirit is commerce. 
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He makes clear that the commercial rules adopted by 
one country are not necessarily the best rules for an- 
other: many factors should be taken into consideration, 
such as the size of the country, its main products, and 
the availability of easy routes of communication by land 
or sea. Certain rules, however, are valid for every 
nation, and Filangieri is convinced that all countries 
would benefit from free trade: he condemns the exor- 
bitant customs duties imposed by almost all the nations 
of Europe and advocates their complete abolition and 
their replacement by less harmful impositions: 


It is sad that in this enlightened age, when truth is so 
well defined, error should continue to triumph. To impose 
a pecuniary penalty on the industrious citizen; to expose 
the merchant to a fine which increases in proportion to the 
advantage he brings to the state; to treat commerce as an 
enemy; to surround every port and every shore with spies 
and venal agents who torment the merchant and protect 
the smuggler; to open the way to as many frauds and 
favoritisms as these agents can possibly devise; in a word, 
to make the merchant feel that he must suffer pillage and 
injury at every encounter with the customs authorities, is 
the present policy of commercial nations. These are the 
principles which govern our economic system in a period 
in which commerce is considered the element that deter- 
mines the fate and prosperity of nations.!! 


Another obstacle to the progress of commerce in 
Filangieri’s view is the rivalry among European coun- 
tries. Each government, he says, tries to obstruct the 
commerce of other nations on the assumption that the 
well-being of one would be endangered by the well-being 
of someone else, and that one state can enrich itself only 
at the expense of others. Every nation, Filangieri be- 
lieves, would instead benefit from a condition of general 
prosperity. He is especially severe toward England— 
a country, he says, which not only has tried to increase 
its wealth, but has strived to be the only wealthy nation 
in the world. Referring to the war of independence 
which was still being fought in the American colonies, 
Filangieri criticizes the English government for having 
made a distinction between the interests of the English 
citizens of Europe and those of America. If England 
had been less greedy, he says, she would have considered 
her American provinces an extension of her European 
territory, and she would now be more secure and more 
prosperous. 

Filangieri recognizes, however, that almost all Euro- 
pean countries have been guilty of a shortsighted policy, 
and he addresses to all nations an impassioned appeal 
which has not yet lost its validity: 


Why do you not renounce this spirit of envy and jealousy, 
and combine your interests with those of other nations? 
This is the only way in which your prosperity can endure. 
Bring down all barriers, and reject the absurd distinctions 
between nations, those destructive prejudices of old which 
are especially shameful in an age that calls itself en- 
lightened. Abolish those pacts and leagues which have 
defense as their excuse and aggression as their end... . 


11 [bid., pp. 158-159. 
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A treaty endorsing full freedom of industry and commerce 
should be the only pact a commercial nation should conclude 
with other nations.!? 


As much freedom as possible, proclaims Filangieri, 
should also be the rule within each state. Nothing in 
his view is more harmful than the excessive interference 
of a government in the economic activities of its citizens. 
This does not mean that there should not be laws 
wherever the interests of commerce clearly require them, 
and Filangieri recommends laws on bankruptcy and 
fraudulent practices, monetary regulations, laws aimed 
at establishing uniform standards of weights and mea- 
sures within a state and around the world,!3 laws favor- 
ing the construction of roads and transportation facilities, 
and finally, maritime laws and international agreements 
for the patrolling of the seas, so that navigation would 
be made safe and profitable for all seafaring nations. 

As much as one would like to leave commerce free 
from governmental interference, some regulating laws 
are undoubtedly useful and in some cases necessary. 
The art of government, says Filangieri, consists in 
knowing the happy medium between too much inter- 
ference and too much negligence: too much interference 
on the part of a government leads to slavery, but too 
much negligence leads to anarchy. 


ON TAXATION 


Filangieri then turns his attention to all aspects of 
taxation. He first states the principle on which taxation 
is based: wherever there is a society, there must be a 
political body to govern it internally and defend it ex- 
ternally; and the expenses occasioned by this double 
care must be paid by the members of the society, who 
must sacrifice a portion of their property for the preser- 
vation of the rest. Filangieri then points out the rules 
on which a sound system of taxation should be founded : 
the wealth and revenue of each citizen should provide 
the measure of his contribution ; the total amount of the 
contributions should be determined by the needs of the 
state; and these needs should be satisfied without op- 
pressing or impoverishing the people. 

Taxes may be direct or indirect. Filangieri is clearly 
in favor of the former and laments the fact that indirect 
taxes are applied much more frequently than direct 
ones. Indirect taxes, he says, are unjust because the 
poor man pays as much as the rich; therefore, they are 


12 Ibid., pp. 178-179. 

18 As regards standards of weights and measures, Filangieri 
favored the method of the French astronomer Jean Picard, 
who in the seventeenth century had proposed as a unit of length 
that of a pendulum swinging once every second at sea level, 
at a latitude of 45°, and had suggested that from this unit 
all other units of measures and weights could be derived. In 
1780 Beccaria in Milan made concrete proposals for a decimal 
system of interrelated weights and measures, similar to the one 
which was later approved by the French government and 
adopted by the majority of nations. See Maestro, Cesare Bec- 
caria and the Origins of Penal Reform, pp. 104-111. 
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contrary to the rules which should direct the legislator 
in his choice of impositions. In this category of taxes 
the one which Filangieri finds particularly objectionable 
is the duty on imported goods, which not only is as 
unjust as all indirect taxes, but—as he has already 
indicated—is contrary to what he considers a sound 
economic policy. As a freetrader Filangieri believes 
that to put obstacles to the importation of foreign 
articles is harmful to the importing nation as well: 
“Don’t you see the errors of your own principles?” 
he exclaims, “don’t you see that when less is sold to 
you, less will be purchased from you ?" 

Convinced that only direct taxes are just and equita- 
ble, Filangieri subscribes to the physiocratic proposal 
that they should be limited to a single tax on land. 
Later scholars were to consider this proposal too naive 
and simple for a world in which the economic problems 
are far from simple and in which economic, political and 
sociological factors are often interdependent and equally 
important. However, in Filangieri’s time, when the 
produce of the soil constituted by far the greater part 
of a nation’s wealth, the idea of a single tax on land 
had an undeniable appeal, as shown in Filangieri's 
description of it. The land, he says, is the only true and 
lasting source of public wealth and should, therefore, be 
the source of all taxes. This does not mean that the 
landowners should bear the whole burden of taxation: 
it is true that they would make the actual payments, 
but by setting the price for the produce of their land 
they would transfer part of their disbursements to the 
consumers. Therefore, persons without landed property 
would, by their purchases, pay their portion of the 
taxes; and the rich among them would pay more to the 
state by a greater consumption of expensive articles. 
In this way each class of the community would con- 
tribute its share in proportion to its ability to pay. 

According to Filangieri, this system of taxation would 
not only be fair, but would make the collection of taxes 
exceedingly simple, thus saving large sums of money 
which otherwise would be paid to collectors and other 
government officials. An added advantage would be the 
elimination of controversies, since exact and permanent 
tax rates would be established, and they would indicate 
to each landowner the sum he must pay to the state: 
he would make the payment to the head of the province, 
who in turn would transmit it to the central government. 
Fraud, corruption, favoritism—all this, says Filangieri, 
would automatically disappear once there is only one tax 
in the state, the tax laid on the land. 

Despite the rosy picture presented by Filangieri of the 
taxation system based on a single land tax, no country 
has ever tried the method so confidently advocated. It 
would indeed be impossible for one country to try it 
without the cooperation of other nations, since the single 
tax system requires, among other things, the acceptance 
of free trade by all nations and the abolition of all 
customs duties. It would seem that in Filangieri's time 
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an experiment of this kind would have been easier than 
in the industrialized and complex society of later years.!* 
But too many elements were against it even in the 
eighteenth century, and Filangieri’s proposal proved of 
little practical use. 

Some of Filangieri's other views were undoubtedly 
well-founded, however, and it is hard to refute, for 
example, his support for direct taxes as a much fairer 
imposition than any indirect tax. Likewise, his idea of 
simplifying the taxation system and eliminating as much 
as possible the work of collectors and government agents 
was certainly praiseworthy, and equally laudable was his 
suggestion of establishing precise rates which would 
leave no room for doubts or controversies. 

Filangieri’s methods were perhaps impractical, but 
his principles were generally sound, and it 1s difficult to 
understand why his proposals have had so little success. 
It is a fact that up to our present day little progress has 
been made toward a better and equitable system of 
taxation. In most countries indirect taxes still con- 
stitute a substantial part of the imposition, tax rates and 
methods of collection are still far from simple, and re- 
ports of evasions and unfair practices seem to confirm 
that some of the main problems concerning taxes are still 
unsolved. 

Public contributions, according to Filangieri, should 
be determined by the needs of the state; and since a 
country may have to face extraordinary expenses be- 
cause of wars or other special events, he proposes the 
establishment of a reserve fund, from which the govern- 
ment could draw in times of exceptional need. If the 
need is so great that the reserve fund is inadequate, 
then the sole solution is the imposition of additional 
taxes. Filangieri's economic principles make him dis- 
card any idea of internal or external loans: such loans, 
he says, require endless payments of interests with great 
and lasting harm to the whole economic structure of a 
nation. We may add that this advice has usually been 
ignored, as shown by the huge debts of many nations. 


ON THE DISTRIBUTION OF NATIONAL WEALTH 


The last chapters of Filangieri’s volume on political 
and economic laws concern the important problem of 
the distribution of wealth. Filangieri shows here a 
social conscience which is rarely found even among 
the writers of the Enlightenment. An equitable dis- 
tribution of wealth is for him not only an economic issue, 
but a moral one: it simply is not acceptable to him that 
some people may have too much of everything while 
others are deprived of the basic necessities. In Filan- 
gieri’s view, a sound economic situation exists only 
when all citizens have an adequate share of the national 


14 The single tax theory was revived at the end of the nine- 
teenth century by the American economist Henry George, 
whose method of enforcement—aside from the merits of the 
theory itself—presupposes the establishment of conditions in 
the world unlikely to prevail at any foreseeable time. 
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wealth. On the basis of historical precedents he sees 
a bleak future for countries where there is too much 
disparity between the classes, and he suggests several 
measures to make the distribution of wealth more equita- 
ble. The steps advocated by Filangieri include a revi- 
sion of the inheritance laws and, for countries still up- 
holding the rights of the primogeniture, the abolition 
of such rights and the partition of every large estate 
among all the children of the landowner. Filangieri also 
suggests that whenever a landed property comes up for 
sale, preference should be given, at equal prices, to a 
purchaser who is not a landowner, Furthermore, as 
Filangieri has already indicated, a better distribution of 
wealth would be achieved in practically every European 
country by the adoption of measures preventing the con- 
centration of money in the capitals, and, in Catholic 
countries, by a redistribution of the properties owned 
by the clergy. 

Toward the end of his book Filangieri also touches 
upon the subject of luxury and says that wealth is well 
distributed in a nation in which a certain amount of 
luxury is visible in all classes of people. While he is 
not averse to encouraging the spreading of luxury 
among all sections of a population, he makes clear that 
a legislator should not promote luxury of a pernicious 
kind, such as the transformation of vast tracts of fertile 
soil into hunting and pleasure grounds. 

A better distribution of wealth, Filangieri then says, 
would not result in an equality of riches, but in an 
equality of happiness; and in order to achieve this end 
a legislator should enact laws which would condemn 
inhuman working conditions and limit the work of any 
man to a maximum of seven or eight hours a day. In 
the eighteenth century this was indeed a revolutionary 
proposal. 

Filangieri winds up this volume on political and eco- 
nomic laws with the hope that his contribution may be 
found of some value either in his time or in the future. 
In any case, he feels that he has done his duty as a 
philosopher whose task is to eradicate errors and sup- 
port truth. Here are now, in our translation, some 
excerpts from this volume. 


BOOK II. POLITICAL AND ECONOMIC LAWS 


CHAPTER XXI. HOW COMMERCE MAY BE 
HAMPERED BY EXCESSIVE GOVERNMENT 
INTERFERENCE 


Two extremes in governmental policy are equally per- 
nicious: an excess of negligence and an excess of vigilance. 
The desire to know everything, to see everything, and to 
control everything, is the source of as many evils as is 
negligence or disinterest. The whole art of government 
consists in knowing the happy medium between too great 
attention and too great indifference, between too much in- 
terference and too much laxity. The management of a 
nation may be compared to that of a family: if the children 
are overloaded with instructions, if all their moves and 
actions are strictly regulated, their nature will be stifled 
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and made incapable of any creative production. On the 
other hand, if children are completely neglected, the vices 
of human nature will prevail and result in no less fatal 
consequences. It is the same with governments. Excessive 
negligence creates and perpetuates every disorder, and too 
much interference destroys the activity of a citizen by de- 
stroying his freedom. Too much negligence leads to an- 
archy, too much interference leads to slavery. 

It is difficult to believe, but it is true that the commerce 
of a great part of the European nations is exposed at the 
same time to these two opposite vices: it suffers because 
governments do nothing to remove the obstacles which im- 
pede its progress, and it suffers on account of the govern- 
ments’ wish to control and regulate all its steps, motives, and 
interests. If we look at the economic codes of Europe, 
we shall find nothing but prohibitory laws and detailed 
statutes regulating every possible item connected with com- 
merce. The legislators tried to take the place of the 
merchants, but they played the role with very little success: 
they may have wanted to favor commerce, but can one 
favor it by destroying its freedom? 

France thought that she could protect one of the prin- 
cipal branches of her industry by forbidding the exportation 
of unmanufactured silk: raw and dyed silk, which were 
important articles of her commerce, were not permitted to 
leave the country. The French government thought that by 
depriving the foreign manufacturers of raw and dyed silk 
it could slow down their industrial progress; at the same 
time, it would enable the French manufacturers to obtain 
the raw material at cheaper prices and to dispose easily of 
their finished goods in foreign markets. Unfortunately for 
France, this plan did not work. Foreign nations bought 
from other countries the raw silk they wanted and soon 
learned to dye it exactly as it was done in Lyons. The re- 
duction in the price of silk caused the cultivation of the 
mulberry tree to be neglected in many parts of France, and 
the restriction in the exportation of unmanufactured silk 
also put an end to the commerce in foreign silk which 
France used to resell after dying it. In the end, the French 
industry was injured by what it lost and by what it enabled 
other nations to gain. ‘These are often the consequences 
of government intervention in matters of commerce. 

England had a similar experience when she prohibited 
the exportation of her wool. Losing sight of justice or 
moderation, and unmindful of the proportion which should 
always be observed between crimes and punishments, a 
statute of Queen Elizabeth condemned the violators of this 
prohibition, in the case of a first offense, to a year’s im- 
prisonment, the confiscation of their property, and the loss 
of their left hand. Harsher punishments were provided for 
a second offense. The barbarity of this statute was 
mitigated in the succeeding reigns of Charles II and Wil- 
liam III, but the object of the law was left unchanged. In 
fact, a heavy pecuniary penalty was substituted for the 
corporal punishment in order to secure the prosecution of 
offenders, which had been generally neglected because of 
the excessive cruelty of the old law. From these rigorous 
measures the British government expected the same ad- 
vantages that France seeked to derive from her restrictions 
on the exportation of silk. It thought that the English 
manufacturers would benefit from a lower price of the raw 
material, and it also planned to harm foreign manufacturers, 
the French in the first place, by depriving them of the fine 
English wool. This speculation has proved itself wrong. 
Because of reduced sales, even the quality of English wool 
deteriorated, while France has improved her own wool pro- 
duction. Moreover, the money which used to enter the 
country in payment for exported wool, has stopped coming, 
and now French cloths are able to compete with the English 
in all foreign markets. Thus England, in this and many 
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other fields, and like all other nations, has experienced the 
bad consequences of too great an interference of government 
in commerce. 


It would be too long to report all the instances in which 
commerce has been ruined by too much governmental inter- 
ference. Every state in Europe, like France and England, 
could provide proofs and facts to demonstrate the truth of 
this assertion. One general rule may be laid down: when 
you see that the government of a nation interferes too much 
in its commerce, when you see that all commercial opera- 
tions are controlled in all their details by particular regula- 
tions, when the multiplicity of these regulations compels 
a merchant to do all his transactions with the code of eco- 
nomic rules in his hand, in that case, without searching for 
any further information, you may conclude that the com- 
merce of that nation is in a deplorable situation. 


CHAPTER XXXIV. ON THE DISTRIBUTION 
OF NATIONAL WEALTH 


After having dealt with the subject of wealth and of 
methods by which a state may encourage its growth, it is 
time to examine the measures a legislator should take as to 
its distribution. Without a good distribution, wealth will 
not bring happiness to a nation, but will cause its ultimate 
ruin. This is not a paradox, but a truth which private 
interest tries to conceal: it is the duty of philosophy to 
expose it. 

Public happiness is the aggregate of the private happiness 
of every member of society. If wealth is concentrated in 
a few individuals, while all the others are poor, the private 
happiness of those few members cannot produce the happi- 
ness of the whole community: it can only cause its doom. It 
is like a machine, the wheels of which are worn out. If a 
few new wheels are introduced while the others are left as 
they are, the new ones, instead of helping the machine, will 
strain it and hasten its demise: this is only natural, for the 
force and action of the old movements will not be propor- 
tionate to that of the new ones. The same is true of society: 
if almost all its members are poor and weak, while a few 
individuals are rich and vigorous, the ease with which the 
privileged few can dominate the multitude makes of them 
natural oppressors. The enslaved people will then suffer all 
the evils of despotism and anarchy. Does not wealth in 
this case hasten the destruction of society? Would it not 
be better if all were equally poor? What in the Roman 
empire were the consequences of this fatal disproportion? 
And would Athens have been oppressed by her thirty 
tyrants if there had not been an excess of poverty in the 
people and an excess of wealth in a few families? Is not the 
impossibility of having a good constitution under a feudal 
system perhaps due to the difficulty of combining that sys- 
tem with an equitable distribution of wealth? 

If badly distributed wealth is not only useless, but per- 
nicious to a nation, it is the task of the legislator to find the 
means to achieve as good a distribution as possible. We 
will see how this end may be achieved, and what the ways 
are that may lead to it. 


CHAPTER XXXV. WHAT IS INTENDED BY 
DISTRIBUTION OF WEALTH 


An exact distribution of wealth, or a perfect equality of 
fortune in every individual, can only take place in the first 
days of an infant republic. When a certain number of 
families decides to settle in a given area and to form a 
society, the head of the group, or the body which represents 
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it, assigns to each family an equal portion of land, so that 
all of them may be considered equally rich. But this situa- 
tion does not last long. Men have different degrees of 
industry, different needs, different habits; the subdivision 
of land depends on the number of children; some families 
become extinct and their lands may be inherited by a single 
person; moreover, as by force of attraction, money produces 
money, and the wealthy become wealthier. All these rea- 
sons make a preservation of the first state of society utterly 
impossible: before a second generation is gone, the original 
equality of the republic has entirely disappeared. This fact 
has been demonstrated by Aristotle in his Politics, where he 
examines the two ideal republics of Plato and Phalaris the 
Milesian, in which they planned to establish a perfect equal- 
ity of fortune and property; and the consequences of the 
agrarian law of the Romans offer a positive proof of this 
truth. It is not possible, therefore, to obtain an exact equal- 
ity of wealth among the families of a state. But this 
wealth, nevertheless, may be properly distributed. By a 
proper distribution I mean a condition in which wealth is 
not concentrated in a few hands, but is widely distributed, so 
as to create that general comfort which is necessary for 
human happiness. When each citizen of a state, with a 
reasonable work of seven or eight hours a day, can take 
care of all the needs of his family, that state shall be recog- 
nized as the happiest on earth and a model for every well- 
regulated society. Such a situation in a state will prove 
that its wealth is well distributed, and although there will 
not be an equality of individual wealth, which is a fanciful 
chimera, there will be an equality of happiness in every 
family, every class, and every order of society: this is the 
only equality which should be the object of governments 
and laws. 

I said that this should be achieved with a reasonable 
work of seven or eight hours a day, because excessive labor 
is not compatible with happiness. Let poets and romantic 
philosophers eulogize a life of hard work, but let us, instead, 
pity those who are condemned to lead such a life. Nature, 
which has given every creature a strength proportionate 
to its specific role, has not fashioned man for such a painful 
existence: he can adapt himself to it only at the expense 
of his own life. Let us not deceive ourselves. People who 
overstrain themselves with heavy work, and who have only 
a few hours in the night as a relief from their labors, do 
not live as long as those who enjoy their occupation and 
make a moderate use of their strength. The peasant who 
takes up his spade before dawn and lays it down with the 
dusk of the evening is an old man at forty or fifty years 
of age. His days are shortened, his body stoops, and every- 
thing in him reveals the violence done to nature. There 
cannot be happiness in such a life, but neither can there be 
happiness in a life of idleness. Boredom, constant com- 
panion of an idle rich man, follows him everywhere and 
does not leave him even in his pleasures. All pleasures be- 
come flat and tiresome when they do not provide a relief 
from the exertions of mind and body, and the idle man goes 


from one pleasure to another only to become prey to more 


and more boredom. In vain he seeks every kind of enjoy- 
ment: he may wear a smiling face, he may say he is satis- 
fied, but his heart does not share in this pretense. Pleasures 
become meaningless for those who indulge in them end- 
lessly, because they are like a spring which loses its power 
of action when it is submitted to constant pressure. 

The idle rich man can find happiness only in those 
moments in which he satisfies the real needs of life, such 
as hunger, thirst, love, or sleep. In those moments all men 
are on the same level and equally happy. The table of the 
rich man may be more delicately filled than that of the 
laborer, but both will be happy in the satisfaction of their 
appetites. The bed of the rich man may be softer than that 
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of the laborer, but they will both enjoy their sleep when they 
need to rest. Therefore, all men are equally happy when 
they satisfy their natural needs. The difference among 
them depends on the manner in which they occupy the in- 
terval between the satisfaction of one need and the emer- 
gence of the next one. The idle rich man who occupies 
this interval in amusements and in the search for pleasures 
is as unhappy as the poor man who must work hard all the 
time. The rich man suffers from boredom, while the poor 
man bears the weight of his misery; the rich man is con- 
tinually seeking new needs and new desires, the other curses 
nature for giving him needs and desires which cost him so 
much to satisfy. An occupation requiring a moderate labor, 
sufficient to provide for one’s needs, is the only one which 
can render man happy, or lead him to that degree of happi- 
ness beyond which we mortals cannot go. 

In a well-regulated society, all individuals, except crim- 
inals, should be able to participate in this desirable happi- 
ness. As I have already said, for the attainment of this 
end it is not necessary that every citizen should be equally 
rich. Wealth, however, should be well distributed and 
should not be concentrated in a few hands, while the rest of 
society remains indigent. Let us now examine the measures 
by which a more equitable distribution of wealth could be 
obtained. 


CHAPTER XXXVI. HOW TO OBTAIN AN EQUITABLE 
DISTRIBUTION OF WEALTH, AND HOW TO 
OVERCOME THE OBSTACLES WHICH ARE 
FOUND IN THE PRESENT LEGISLATION 


If we observe the present state of society in Europe, we 
see that it is composed of two classes, one of which lacks 
the bare necessities of life and the other abounds in super- 
fluities. The first, which is the most numerous, must work 
exceedingly hard and, as has been shown, cannot know 
happiness; the second has more than enough of everything, 
but, being given to idleness, suffers from constant boredom 
and is sometimes more unhappy than the first. Is it then 
the fate of most nations to be filled with unhappy people? 
Is this an irrevocable decree of nature, or rather the result 
of unsound laws and wrong policies? Is it impossible to 
diminish the wealth of one class and to increase that of 
the other without violating the sacred rights of property or 
the principles of justice? This will not seem difficult when 
the causes of this unfair condition are exposed. Who would 
believe that, while everyone complains about the dispropor- 
tion of wealth among citizens, our laws try to preserve this 
disproportion and even increase it? Everything which 
tends to restrain or reduce the number of landowners in a 
state, undoubtedly tends at the same time to preserve and 
encourage this unfortunate disproportion. And yet this is 
the effect of our inheritance laws. 

During many centuries vast properties have been treated 
as if they were indivisible, and handed down without change 
from father to son, always from the eldest son to the eldest 
son. There is no doubt that wealth would be more wide- 
spread in a nation in which the right of primogeniture were 
proscribed. In that case the father’s estate would be divided 
among all his children and would make of them so many 
small landowners and heads of families. Since they would 
not inherit large fortunes, they would see to it that their 
land was cultivated with the utmost care, and as it might 
not be sufficient to support them, they would seek some 
employment which would protect them from idleness and 
boredom. Agriculture and the whole economy would find 
a great advantage in this continuous subdivision of land. 
Even the peasants, who have only their labor for their sup- 
port, would benefit from the increase in the number of small 
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owners. The price of their labor, like that of any article of 
commerce, depends on the amount of supply and demand, 
and since an increase of landowners would increase the 
demand for laborers and workmen, this demand would re- 
sult in an increase of their wages. This would enable them 
to have that minimum of comfort, without which one cannot 
find happiness on this earth. 

It may be supposed that in countries where fiefs still exist 
there would be some difficulty in the abolition of the rights 
of primogeniture. Yet this difficulty could be easily sur- 
mounted. If a family were in possession of only one fief, 
the barony might well go to the eldest son, but the feudal 
land could still be divided among all children. And if a 
family had several fiefs, why should they not be equally 
distributed among all the sons? Why should not all chil- 
dren have the same right to their father’s property? 


Another obstacle to a wide distribution of wealth is repre- 
sented by the immense estates owned by the clergy. In 
countries which are faithful to our Catholic Church, where 
celibacy is essential to the priesthood, all the clergy may 
be considered as a single family. If a third part of the na- 
tional land is in the hands of this single family, will not this 
fact reduce immeasurably the number of landowners? This 
is a subject which I plan to discuss at greater length in the 
fifth book of this work. 

The last obstacle to a wider distribution of wealth is the 
vast quantity of money which pours from the provinces into 
the capital of every country, and is there buried or lost to 
the rest of the nation. All the splendor of the European 
countries is today concentrated in their capitals. Those who 
live in them are, in effect, the only citizens of a state, while 
those who are condemned to live elsewhere are sure only of 
one thing: that they will transmit to their children nothing 
but their resignation to a life of hard work, oppression, and 
utter misery. In a previous chapter I indicated the causes 
of the concentration of wealth in the capitals. I pointed 
out that some of the causes were inescapable and many were 
avoidable, and I proposed a compensation for the former 
and a reform for the latter—measures intended to establish 
a better balance between the capital of a state and the rest 
of the country. 

Having examined the causes which impeded an equitable 
distribution of wealth in most of the nations of Europe, it 
is necessary to remove them and to take measures which 
would facilitate this distribution. Any step may be of help. 
A law, for example, could rule that in land sales preference 
should be given, at equal prices, to purchasers without 
landed property, and in the case of two purchasers with 
landed property, the land should be sold to the one with less 
property. Such a law would be most useful for the purpose 
of facilitating the distribution of wealth and enhancing the 
prosperity of a state. 
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These are the principles and truths which I wished to 
discuss in connnection with the political and economic laws. 
The objects of these laws, as already observed, ought to be 
the increase in the number of inhabitants in a state, the pro- 
vision for their subsistence, the introduction and preserva- 
tion of wealth, and the distribution of it with the least 
inequality possible. Have I accomplished this task, and 
have I examined all the causes of the nations’ ills and pro- 
posed all the correct remedies? Of course not, I have only 
brought a little light into a dark cave where the enemies of 
progress are hidden. If this light of mine can help to identify 
better these enemies and dispel some of the surrounding 
darkness, I shall be well repaid for my risks and labors. 
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The philosopher should be the apostle of truth, and not 
the inventor of systems. The notion that “everything has 
already been said” is the notion of men who have nothing to 
say or who do not have the courage to say what they think. 
As long as the evils which afflict humanity are not removed, 
as long as errors and prejudices have their advocates and 
defenders, and as long as truth is known only to a few 
privileged men and most of the people are kept in ignorance, 
it is the duty of the philosopher to proclaim, support, and 
illustrate truth. If the philosopher’s light is not useful in 
his time and for his country, it certainly will be in some 
other century and for some other country. He is a citizen 
of the world and a contemporary of every age; the earth is 
his school, and people of all generations, present and future, 
are his disciples. 


IV. THE CRIMINAL LAWS 


Filangieri was very much encouraged by the success 
of the first two volumes of his Science of Legislation 
and by the favorable comments he received from many 
quarters. He felt particularly flattered by the interest 
his work had aroused in a man he greatly admired, 
Benjamin Franklin. As already mentioned, Franklin 
was among those in Paris who had read Filangieri's 
volumes and had been impressed by the ideas of the 
young author. 


FRIENDSHIP WITH FRANKLIN 


At the time of the publication of Filangieri’s volumes 
Franklin was residing in the French capital as Ameri- 
can minister to France. Being interested in almost 
every aspect of human life, he had not neglected a sub- 
ject as important as legislation, and not only had he 
kept informed of what was being published about legal 
problems, but he himself had written some essays and 
articles dealing with law and justice. Among these 
writings one may mention the semi-facetious Speech of 
Polly Baker and the very serious Narrative of the Late 
Massacres in Lancaster County. Both these writings 
had a limited scope: the purpose of the “Speech of 
Polly Baker” (first published in 1747) was to show 
that laws were sometimes bad and needed to be changed ; 
and in the "Narrative," written in 1764, after a mas- 
sacre of Indians by white people, Franklin made an 
appeal for a strict adherence to the laws as an essential 
element of a civilized society.! 

In the period between these two writings and in 
later years Franklin followed with constant attention 
new books and studies concerning law and the ad- 
ministration of justice. It is not surprising, therefore, 
that as soon as he heard of Filangieri's work he wanted 
to become acquainted with it. He obtained a copy of 
the volumes from the chargé d’affaires of the court of 


1 See The Speech of Polly Baker in The Papers of Benjamin 
Franklin 3: pp. 120-125, and A Narrative of the Late Massacres 
in Lancaster County in 11: pp. 42 ff. For details about these 
writings and Franklin’s other contributions in the legal field 
see Maestro, “Benjamin Franklin and the Penal Laws,” Jour. 


History of Ideas 36, 3 (1975) : pp. 551-562. 
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Naples in Paris, Luigi Pio, and we know how Franklin 
judged Filangieri's work from a letter that Pio sent 
to the Neapolitan writer on September 11, 1781. Pio 
was a good friend of Filangieri, and this is what he 
wrote him: 


Mr. Franklin, to whom I am bound by feelings of friend- 
ship, expressed the desire to read your work, of which 
I had talked to him. I am glad I was able to satisfy him. 
To show his gratitude the American philosopher gave me 
a large quarto edition of his essays on scientific experiments, 
and I have been reading them with great enjoyment. Mr. 
Franklin reads Italian rather slowly, but he understands it 
perfectly well. He told me that he derives much pleasure 
from your theories which—these are his words—are pre- 
sented with the utmost clarity and precision. He asked me 
to tell you that he is anxiously waiting for the volumes 
dealing with criminal legislation because they will be of 
special interest to his nation, still needing to be enlightened 
on this subject. Take courage, then, and do your very 
best, since your writing will be useful to a whole new 
nation, now joining all the other countries which have been 
covering for many centuries the surface of the world.? 


A few days later, on September 23, Pio wrote to 
Filangieri that Franklin had handed him some of his 
political publications and had asked him to send them to 
Filangieri as a personal gift. This shipment reached 
Naples with much delay, and Filangieri acknowledged 
its arrival in his letter to Franklin of August 24, 1782: 


After many months I have at last received your precious 
gift which I consider one of the greatest rewards that I 
have obtained for my work.... To show my gratitude I 
have sent to Mr. Pio, at the Neapolitan Embassy in Paris, 
several copies of my Science of Legtslation, of which one 
is for you and the others will be at your disposal if you 
want to pass them on to some of your friends. I have now 
almost finished the part dealing with criminal law: it will 
consist of two volumes, one concerning the system of pro- 
cedure, the other dealing with the penal code.’ 


2 Translated from the Italian, letter preserved in the Municipal 
Museum “Gaetano Filangieri” of Naples; see original text in 
Riformatori napoletani, p. 773 n. As regards Franklin’s knowl- 
edge of Italian, he wrote in his autobiography that in 1733 he 
began to study languages, first French and then Italian and 
Spanish (see The Works of Benjamin Franklin, ed. J. Sparks, 
1: pp. 126-127). He made good progress in Italian and acquired 
a perfect reading knowledge of the language, as confirmed by 
the above letter of Luigi Pio and by his own statement to the 
scientist Giambattista Beccaria of Turin, to whom he wrote on 
May 29, 1766: “I am pleased to hear that you read English, 
although you do not write it. I am in the same case with 
Italian. Hence we can correspond, if this pleases you, more 
easily if each of us writes his own language” (see The Papers of 
Benjamin Franklin 13: p. 288). As a matter of fact, Franklin 
managed also to write in Italian, as shown by his letters to some 
Italian correspondents who presumably did not read English. 
His written Italian was far from perfect, but he was able to 
express his thoughts with sufficient clarity (see examples of 
Franklin’s Italian in A. Pace, Benjamin Franklin and Italy, pp. 
9-10 and 367). 

3 Translated from the Italian, letter preserved in the Library 
of the Historical Society of Pennsylvania, Philadelphia. See 
original text in Pace, op. cit., pp. 398-399, or in Riformatori 
napoletani, pp. 772-774. Filangieri’s letters to Franklin were all 
written in Italian, while Franklin wrote to Filangieri in English. 
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Filangieri was, in fact, hard at work on volumes 3 
and 4 of his Science of Legislation, the two volumes 
which would constitute the third book of his opus, 
dealing with penal justice. Around that time Filan- 
gieri fell in love with the beautiful governess of the 
royal family, the Hungarian-born Carolina Frendel. 
Eager to marry her, and afraid of being unable to sup- 
port a family with a minimum of comfort, he decided to 
write again to Franklin on December 2, 1782, and to 
seek a solution for his problem. In his new letter 
Filangieri, who had not received an answer to his 
previous one, told Franklin that he was far from happy 
with his life in Naples. His position at the court, he 
wrote, was honorable, but unsuitable for his character, 
he being incapable of begging for special favors and 
having little in common with the people in the king’s 
entourage. Since he now had the intention of getting 
married, Filangieri asked Franklin whether there was a 
possibility for him and his spouse to settle in America, 
where he might be able to contribute to the preparation 
of laws for the new republic. After expressing con- 
fidence that he and his wife would find happiness in the 
land of freedom, Filangieri concluded his letter with 
some information about his work: 


I would like to tell you that the two volumes on criminal 
legislation are now in the press. I tried to deal with this 
subject as thoroughly and diligently as possible, but I am 
always left with some doubts about the validity of my 
ideas, and you will be the first to judge them.* 


Franklin received this letter on January 10, 1783, 
and promptly answered it the next day. His failure to 
answer the previous letter, he explained, was due to a 
fairly long illness and to “the multiplicity of business 
that followed.” On the subject of Filangieri’s desire to 
settle in America, sensing that the young Neapolitan 
had perhaps some illusions about life in the new 
country, Franklin simply advised him first to make a 
trip to America on some diplomatic mission in order to 
see for himself whether settling there would be satis- 
factory for him and his future wife. As regards 
Filangieri’s Science of Legislation, Franklin wrote: 


The first two volumes of your excellent work, which 
were put into my hands by M. Pio, I persued with great 
pleasure. They are also much esteemed by some very 
judicious persons to whom I have lent them. . . . I was 
glad to learn that you were proceeding to consider the 
criminal laws; none have more need of reformation. They 
are everywhere in so great disorder, and so much injustice 
is committed in the execution of them, that I have been 
sometimes inclined to imagine less would exist in the 
world if there were no such laws, and the punishment of 
injuries were left to private resentment. I am glad, there- 
fore, that you have not suffered yourself to be discouraged 
bv any objections or apprehensions, and that we may soon 


^ Letter preserved in the Library of the Historical Society of 
Pennsylvania, Philadelphia. For the original text in Italian see 
Pace, of. cit., pp. 399-401, or Riformatori napoletani, pp. 775-777. 
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expect the satisfaction of seeing the two volumes on that 
subject which you have now under the press.? 


It may seem strange that Franklin could say that 
perhaps less injustice would exist in the world if there 
were no penal laws, but evidently this was his way of 
telling Filangieri how much importance he ascribed to 
his work and how much hope he had that Filangieri's 
effort would hasten the adoption of a better penal 
legislation. 

A friendly relationship between Franklin and Filan- 
gieri had thus been established, a relationship which 
was to last the rest of their lives. The great difference 
in age between the two men was no obstacle to the 
development of such a friendship; on the contrary, it 
gave the relationship a special character which seemed 
to please both men. It is easy to understand why 
young Filangieri should feel flattered by the praises and 
the attention with which the famous American sage 
followed his work. On his part, Franklin was pleased 
to find in Filangieri’s volumes his own views discussed 
and developed with clarity and erudition. The affinity 
in the philosophical outlook of the two men was further 
demonstrated by the attraction they both felt for the 
ideals of Freemasonry. Franklin had become a Mason 
soon after the establishment, in 1730, of the Phila- 
delphia lodge, and had later become one of the most 
influential members of the sect in North America. 
Filangieri, whose enthusiasm for Freemasonry has al- 
ready been noted, would have certainly subscribed to 
what Franklin had written in earlier years to his parents 
who, as faithful Episcopalians, had been saddened by 
his estrangement from their church and his adherence 
to the Masonic society : 


I think vital religion has always suffered when orthodoxy 
is more regarded than virtue; and the Scriptures assure 
me that at the last day we shall not be examined for what 
we thought but what we did; and our recommendation will 
not be that we said “Lord! Lord!” but that we did good 
to our fellow-creatures.® 


APPLAUSE AND ATTACKS 


Praises were pouring on Filangieri, and new editions 
of his first two volumes were already being published 
in several cities, first in Venice and soon after in 
Florence and Naples. From Paris came word that a 
first French translation was near completion in the 
French capital. 

Filangieri was rapidly becoming one of the most 
famous writers in Europe. His ideas seemed to appeal 
to cultivated people everywhere, and he became con- 
vinced that his work was indeed important and that it 


5 Letter preserved in the Municipal Museum “Gaetano Filan- 
gieri” of Naples. For the full text of this letter see The Writ- 
ings of Benjamin Franklin, ed. A. H. Smyth, 9: pp. 1-3. 

6 Carl Van Doren, Benjamin Franklin, p. 135. For Filangieri's 
ties to Freemasonry see Riformatori napoletani, p. 614. 
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was his destiny and his duty to help improve the condi- 
tion of mankind. To a friend who was complimenting 
him on his work he wrote: 


I promise and assure you that as long as my fingers are 
able to hold a pen I will pursue my task. The only prize 
I seek is the applause of learned and virtuous men, and 
the only compensation I wish to obtain for my labors is 
the downfall of tyranny and the defeat of tyrants.’ 


These were strong and solemn words, which show 
how determined Filangieri was to accomplish what he 
considered with growing conviction to be his mission 
in the world. A man of pure sentiments and complete 
honesty, he was ready to lead a life of sacrifice in order 
to achieve the objectives he had set for himself. In fact, 
he lived as modestly as possible, and even seemed 
proud of his poverty. He continued to serve in the 
army, since the money he earned as an officer covered 
his living expenses and enabled him to buy the books 
he wanted. When in 1782 he was transferred to head- 
quarters in Caserta he wrote to a friend: “I am con- 
demned to be a warrior despite my feelings to the con- 
trary, but the army gives me more to eat than the law 
does." $ 

Filangieri was trying to do too much, however, and 
his physique, always rather delicate, began to show the 
consequences of overwork and fatigue. One reads in 
his letters that he often had convulsions and dizzy 
spells. His morale also suffered when, having already 
been saddened a few years earlier by the dismissal of 
his favorite minister Tanucci, he lost his uncle and 
protector, the liberal Archbishop Serafino, who died in 
1782. In that same year an attack against Filangieri 
was launched in Naples by a man of conservative views, 
Giuseppe Grippa, who accused him of spreading danger- 
ous ideas, apt to undermine the political foundation of 
the Neapolitan kingdom. In his Letter to Gaetano 
Filangieri concerning some of his Political Projects, 
Grippa defended the feudalistic system of large estates 
in the hands of big landowners, stating that redistribu- 
tion of land as proposed by Filangieri would mean the 
end of the present landowners' prosperity and, con- 
sequently, would be a disaster for the whole country. 
In his pamphlet Grippa expressed surprise that a 
descendant of an old aristocratic family should preach 
the destruction of his own class. But, said Grippa, 
perhaps it was not love of humanity that moved Filan- 
gieri to oppose the privileges of the nobles, but his spite 
for not being a first-born and for being allotted only a 
small portion of the family assets.? 


7 Letter to Domenico Pepe of February 3, 1781, preserved in 
the Municipal Museum "Gaetano Filangieri" of Naples; full 
Italian text in Riformatori napoletani, pp. 768-769. 

8 Letter to Luigi Cremani of November 28, 1782, preserved in 
the state archives of Florence; text in Riformatori napoletani, 
pp. 774-775. 

9 Grippa's pamphlet, published in 1782, was reprinted two 
years later, together with other writings, in a larger volume of 
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There were other attacks against Filangieri, some of 
them on religious grounds, and several of his friends 
came to his defense and answered the accusations di- 
rected against him by his critics. He himself was too 
proud to take part in these polemics, but the discus- 


sions raised by his writings made him realize that in 


his own country he could expect a strong opposition to 
the reforms he advocated. Fortunately, the political 
climate had improved in recent years and, apart from 
Filangieri’s good standing with the royal house, there 
was no longer any danger of physical harm for ex- 
pressing some new ideas. Upon reading the first 
volumes of Filangieri’s opus, Pietro Verri rightly ob- 
served that thirty years earlier Filangieri would have 
ended in prison: “Now,” said Verri, “certain truths 
seem to take root.” 1° 

Filangieri continued to work as assiduously as ever, 
steeling himself against all hostilities and disappoint- 
ments. His idea of settling in America was more a 
passing fantasy than anything else and, in fact, he 
never discussed his project seriously again. He decided, 
instead, to resign from the army and to move to a 
quiet little town in the countryside, Cava dei Tirreni, 
twenty-five miles from Naples. He went to Cava in 
the summer of 1783, as soon as he completed the two 
volumes on criminal law at which he had been busy 
for the last three years. 

On account of his modest means, Filangieri had had 
some scruples about marrying Carolina Frendel, the 
young lady of whom he had written to Benjamin 
Franklin, and now his renunciation of the army wages 
and his decision to devote all his time to writing were 
not apt to make things easier. But Carolina loved 
and admired Filangieri too much to be afraid of poverty, 
and they were married that same summer, soon after 
his decision to settle in Cava. Living with her in the 
peace of a small town, far from the turmoil of the 
big city, he was now ready to fulfill his important task: 
the completion of his great work. 

Despite the praises bestowed upon him by so many 
people and despite the interest his writings had aroused 
all over Europe, Filangieri had become more skeptical 
about mankind, especially about his countrymen. He 
had been saddened by the attacks which had been 
launched against him and by the criticism that his 
views had evoked in certain quarters. Some of his 
illusions had vanished, and he seemed disappointed that 
his theories had been challenged and that not everyone 
had been convinced by the logic of his arguments. 
Somewhat bitterly he said: “My greatest pleasure in 
this struggle is the consciousness of thinking differently 
from the rest of mankind and of making use of that 
small residue of freedom which society has left me and 


political essays (full title in bibliography). See Donato 
Tommasi, op. cit., pp. XL-XLII; also Riformatori napoletani, 
pp. 627-628. 

10 Pietro Verri’s letter to his brother Alessandro of July 5, 
1780. See Riformatori napoletani, p. 620. 
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which the despotism of error tries to take away from 
me." A high-sounding but undoubtedly sincere 
statement: the words of a man ready to make any 
sacrifice for the success of his ideals. 

Filangieri's two volumes on criminal law were pub- 
lished in the summer and fall of 1783. On July 14, 
1783— just before getting married and moving to Cava 
—Filangieri wrote to Franklin from Naples: 


As I promised, I am sending you by mail the third 
volume of my work and in a few days I will send you the 
fourth. Please do not judge one without having read the 
other. They constitute the part of my work dealing with 
criminal legislation. . . . In them I have reviewed the 
laws of the past and I have expressed my thoughts on what 
should now be done.?? 


As stated by Filangieri in his earlier letter to Frank- 
lin, his two volumes on criminal law had each a dis- 
tinct object: the first volume concerned the system of 
procedure, the other dealt with the penal code. Al- 
though interest in reforms had been aroused by several 
enlightened writers in recent years, progress toward a 
better legislation had been slow. The time was right, 
therefore, for a new effort aimed at improving the 
state of criminal justice. 


THE MOVEMENT FOR PENAL REFORMS 


Not all European nations had the same penal legis- 
lation at the time of Filangieri’s work on criminal 
justice.!* Some of them had advanced in this field more 
than others, and England in particular had evolved a 
far better procedure than that of other countries. On 
the whole, however, confusion and cruelty were still 
the two main attributes of justice almost everywhere. 
Confusion was due to the different influences which 
over the centuries had altered the ancient laws and had 
made arbitrariness on the part of the judges almost un- 
avoidable. As for cruelty, it was often justified by a 
narrow interpretation of the Biblical “lex talionis,” and 
it was, of course, one aspect of the violent climate 
which had prevailed in Europe since the beginning of 
history. Moreover, there was nowhere any regard for 
a right proportion between crimes and punishments. 
Often minor crimes, such as small thefts, were punished 
with the death penalty: this was no less true in Eng- 
land than on the continent. Bodily mutilations, rather 
than prison terms, were the usual penalties for a num- 


11 Riformatori napoletani, p. 629. 

12 Letter preserved in the Library of the Historical Society of 
Pennsylvania, Philadelphia. See original text in Pace, op. cit., 
p. 402. This letter is dated July 14, 1784; it has been classified 
under this date by the Historical Society of Pennsylvania and 
reproduced accordingly in Pace’s book. There is no doubt, how- 
ever, that the letter is misdated and that Filangieri wrote by 
mistake 1784 instead of 1783. For proof concerning the correct- 
ness of the 1783 date see Maestro, “Benjamin Franklin and the 
Penal Laws,” Jour. History of Ideas 36, 3 (1975): p. 556. 

13 For the state of criminal justice in Europe in the eighteenth 
century see Maestro, Voltaire and Beccaria as Reformers of 
Criminal Law, pp. 1-13. 
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ber of crimes. Torture, abolished in some countries, 
was still used in many others—as in Filangieri’s own 
kingdom of Naples—in order to extract a confession of 
guilt from an accused person. 

The situation had improved under the influence of 
the humanistic philosophy of the Enlightenment, when 
several writers turned their attention to criminal legis- 
lation, thus arousing a new interest in the problems of 
penal law. The first important book dealing with 
criminal legislation had been Montesquieu’s Spirit of 
Laws. In it the French author questioned the useful- 
ness of excessively severe punishments, condemned the 
use of torture, advocated the removal of religious 
influence on penal justice, and supported the principle 
of a right proportion between crimes and punishments. 
In Prussia, King Frederick II carried out some legal 
reforms and compiled a new penal code for his country. 
A criticism of the criminal system also came from 
Voltaire, who in numerous pamphlets exposed cases ot 
miscarriage of justice and called for changes in the 
existing laws. 

A milestone in the campaign for penal reform was 
the publication in 1764 of Cesare Beccaria’s Essay on 
Crimes and Punishments. In his concise treatise the 
Milanese jurist advocated an attitude toward criminal 
legislation based on reason and opposed to all un- 
necessary cruelty. He called for a code of clear and 
precise laws, a just proportion between crimes and 
punishments, the adoption of the jury system, the 
abolition of torture, the rejection of inquisitorial 
methods of procedure, and—a truly revolutionary pro- 
posal—the abolition of the death penalty. This pro- 
posal was based on the assumption that the social 
contract, giving the right to punish a wrongdoer, would 
never authorize the killing of a human being; and ir- 
respective of how the social contract may be interpreted, 
Beccaria added: 


If human passions or the necessities of war have taught 
men to shed one another’s blood, the laws, which are in- 
tended to moderate human conduct, ought not to extend 
this savage example. . . . It seems an absurdity that the 
laws, which abhor and punish murder, should themselves 
commit one, and that to deter citizens from private assas- 
sination they should themselves order a public one.!* 


Beccaria was convinced that a system of moderate 
laws and the abolition of the death penalty would con- 
tribute to molding the character of the people, making 
them gentler and less prone to commit crimes. Placing 
the problem of punishment on a new plane, Beccaria 
stated that the purpose of penalties 1s not retribution, 
but prevention. Justice, he said, requires a right pro- 
portion between crimes and punishments, but the pur- 
pose of penalties is to prevent a criminal from doing 


14 See J. A. Farrer, Crimes and Punishments, Including a 
New Translation of Beccaria’s “Dei Delitti e delle Pene”; 
chapter on the death penalty, pp. 169-180. For a comprehensive 
study of Beccaria’s views see Maestro, Cesare Beccaria and the 
Origins of Penal Reform. 
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more harm and to deter others from doing similar 
damage. 

Beccaria’s book was attacked by traditional jurists 
for what they considered dangerous new ideas and was 
condemned by the Roman Church for its adherence to 
rationalistic philosophy. The treatise had, however, an 
enormous popular success : editions followed one another 
in quick succession, and translations were made in 


many languages—several English editions being printed 


in England as well as in North America. 

In London the monumental work of William Black- 
stone, the Commentaries on the Laws of England, ap- 
peared soon after the publication of Beccaria’s treatise. 
It dealt in length with criminal legislation, and al- 
though Blackstone was on the whole satisfied with the 
existing English law, he thought that it could still be 
revised and improved. A few years later, Jeremy 
Bentham and Samuel Romilly would not be so easily 
satisfied with certain aspects of English justice. 

In Rome, in the years 1773-1781, Filippo Maria 
Renazzi published four volumes in Latin, entitled 
Elementa juris criminalis, in which he developed a 
penal system based on Beccaria’s theories. Although 
inadequate in several ways, it was nevertheless a sig- 
nificant work, since it presented a first elaboration of 
Beccaria’s principles. 

The activity of so many writers and the growing 
interest that people took in the problems of criminal 
law provided the right climate for the adoption of 
needed reforms. In fact, some enlightened rulers—such 
as Frederick II of Prussia, himself one of the fore- 
runners of the reform movement, the empress Catherine 
the Great of Russia, and the grand duke Leopold of 
Tuscany—proceeded to enact new laws which corrected 
some of the past cruelties and iniquities. In their 
countries torture and bodily mutilations were abolished, 
a better proportion between crimes and punishments 
was established, and religious influence on the penal 
code was curtailed or eliminated. We may add that 
Leopold of Tuscany—later to become Emperor Leo- 
pold II of Austria—was then at work on a new code 
for Tuscany (promulgated in 1786) which for the first 
time would officially abolish capital punishment. 

These were exceptional cases, however, and in other 
countries the demand for reforms had brought little 
change. In France the old juridical school was so well 
entrenched that nothing meaningful was accomplished 
before the Revolution. In Austria, Maria Theresa had 
abolished torture in 1776, but not before 1787 was a 
new code promulgated by her successor, Joseph II. 
In England nothing had happened besides the abolition 
of the absurd peine forte et dure in 1772. It 1s true 
that the English procedure, by far the most advanced 
in the Western world, had adopted the institution of 
the jury and the rule of public and confrontative trials. 
But the idea still prevailed that the main purpose of 
punishments was to scare potential wrongdoers, and 
there was no thought of making the penalties propor- 
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tionate to the crimes. Thus the death penalty continued 
to be prescribed for such offenses as the destruction of 
trees or the theft of a horse or a sheep. As a con- 
sequence, more executions took place in England 
than in most other countries, and it was not rare to see 
rows of ten or twenty criminals hanged one near the 
other. 

While the situation in England was still unfavorable 
for any change, a more promising atmosphere prevailed 
in her former American colonies, where already in 
1776 Pennsylvania had taken the lead in proposing 
more moderate penal laws and “punishments better 
proportioned to the various degrees of criminality.” 
Because of the war these intentions could not be car- 
ried out, and ten years were to elapse before the first 
reforms could be enacted in the state of Pennsylvania. 

Progress had indeed been slow in most countries of 
the Western world, and in some the situation was as 
dismal as ever. In Spain, for example, the Inquisi- 
tion still had the power to burn at the stake those 
found guilty of heresy. 

This was the state of criminal justice when Filan- 
gieri’s two volumes on penal laws were published in 
1783. In them Filangieri offered a systematic plan of 
criminal legislation, based on the ideas which had 
evolved in the writings of the most important reformers 
who had preceded him. He followed closely the prin- 
ciples outlined in Beccaria’s Essay on Crimes and 
Punishments and made them the foundation of an 
elaborate criminal code. On some particular points 
Filangieri disagreed with Beccaria, but his general ap- 
proach was essentially that of the Milanese writer: an 
approach based on reason and on the humanistic tenets 
of the Enlightenment. Filangieri’s treatment of penal 
legislation had a universal character, since he did not 
write for any particular country; but this general rule 
did not prevent him from taking a special interest in 
certain problems, such as the one concerning feudal 
privileges in the administration of justice, which were 
peculiar to the Kingdom of the Two Sicilies. 


FILANGIERI’S VIEWS ON CRIMINAL LEGISLATION 


As already noted, the first of the two volumes on 
penal laws deals with problems of procedure, and 
Filangieri’s position is very simple: he is in favor of 
the English system and wants to see it adopted in all 
countries. While admitting that the English law is as 
faulty as any other in its penal clauses, Filangieri is 
convinced that England is far ahead of other nations in 
its method of procedure. In fact, not only had the use 
of torture been prohibited by English law, but England 
had resisted and escaped the contagion of the secretive 
features of the inquisitorial system, a system which had 
evolved in many countries under the influence of the 
Catholic Church and of despotic rulers. England had 
preserved, instead, the procedure of the old Roman 
law, characterized by open accusations and open trials. 


[TRANS. AMER. PHIL. SOC. 


Moreover, under English rule counsel was always 
granted to the defendant and, most important, England 
had developed the institution of the jury, whereby 
people accused of a crime were judged by a panel of 
their peers. 

While Filangieri advocates the adoption of the jury 
system for all trials of serious crimes, he proposes a 
method of selecting jurors which is somewhat differ- 
ent from the one used in England. He would appoint 
forty-eight jurors in every judicial district of a country 
for a term of a year, and out of this group twelve jurors, 
acceptable to the accused, would be selected for each 
trial. It would be the jury’s duty, says Filangieri, to 
decide whether the accused is guilty or not guilty, it 
being understood that no guilty verdict should be pro- 
nounced without the absolute certainty of guilt. Filan- 
gieri describes the legal proofs which may provide this 
certainty, and he pointedly excludes from them the con- 
fession of the accused which by itself cannot constitute 
the basis for a condemnation—not even when the con- 
fession is unsolicited and freely given. The testimony 
of witnesses may be found useful in establishing the 
facts of a crime, and Filangieri declares that any man 
who is not insane or feeble-minded, and who has nor- 
mal feelings, can be an acceptable witness unless he has 
an interest in altering or betraying the truth. 

On the question of torture, Filangieri raises his voice 
against this method of extorting confessions, which he 
finds as unreliable as it is barbaric. In his condemna- 
tion of it he repeats the arguments and pleas of many 
other writers—among them Montesquieu, Voltaire, and 
Beccaria—who had spoken forcefully and eloquently 
against its use. The fact that in Filangieri’s time tor- 
ture was still practiced in many countries and its use de- 
fended by influential jurists, explains and justifies his 
insistence on its complete abolition. 

How to select judges is another problem which may 
not always be easy. Filangieri proposes a method by 
which the head of state would appoint for each province 
a high magistrate chosen among the most respected 
citizens. This magistrate would in turn appoint the 
judges for his province, and his appointments would 
be based only on the qualities of the candidates: their 
knowledge of the law and their moral integrity. This 
method was completely different from the one which 
still existed in the Neapolitan kingdom, where the bar- 
ons had the inherited power to appoint judges in their 
territories, thus fostering all kinds of abuses and unfair 
practices. Denouncing the principle of hereditary 
privileges, Filangieri proclaims that appointments to 
offices should be based only on talent and merit. 

Filangieri’s proposal for the selection of judges had 
far-reaching implications, and he knew that his criti- 
cism of feudalism and its judicial privileges exposed 
him to reprisals from the barons and from conservative 
groups. He was aware of this danger, he said, but he 
would be ashamed to avoid it by remaining silent: he 
had sworn that he would go ahead with writing the 
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truth as he saw it, and nothing would deter him from 
pursuing the task he had set for himself. 


CRIMES AND PUNISHMENTS 


In his second volume on criminal law Filangieri deals 
with the problems of crimes and punishments. This 
subject had been discussed by Beccaria twenty years 
earlier in his famous treatise, and Filangieri follows in 
the steps of the Milanese writer, endorsing his basic 
principles and many of his ideas. But while Beccaria 
had limited himself to a terse outline of general rules, 
Filangieri develops them into a complete plan of penal 
legislation. This plan adheres to Beccaria’s theory 
that men, in forming a human society, agreed on the 
necessity of punishment for those guilty of violating 
the social contract. Filangieri also accepts Beccaria’s 
view that the purpose of penalties is to prevent a 
criminal from doing more harm to society and to deter 
others from committing similar crimes; and he agrees 
that there should be a right proportion between crimes 
and punishments. But Filangieri finds himself in dis- 
agreement with the Milanese jurist concerning the death 
penalty. While Beccaria had opposed capital punish- 
ment as an act unauthorized by the social contract, 
Filangieri argues that no exception was made in the 
social contract for the death penalty and, therefore, no 
punishment should be singled out as inadmissible. To 
give added strength to his thesis, Filangieri endorses a 
theory put forth some years earlier by the economist 
Gian Rinaldo Carli. According to Carli, the right to 
kill an assailant in self-defense is a legitimate act which 
is recognized by the laws of every country; if, however, 
the assaulted man is killed, his right to take the life 
of the murderer is transferred to the public authority 
which must fulfill this task on behalf of the victim.!5 

Filangieri’s criticism of Beccaria’s interpretation of 
the social contract was not without logic and, in fact, 
Beccaria himself had been aware that his theories about 
the death penalty were open to challenge. This is why 
he had also appealed to the conscience of mankind, 
proclaiming that it was always wrong for men to kill 
other human beings; moreover, Beccaria was con- 
vinced that the abolition of capital punishment would 
help to form a more civilized society in which the taking 
of a human life would be looked upon with horror by 
the great majority of people. Filangieri, however, chose 
to consider the question from no other angle than the 
strictly legal one, and on that basis he concluded that 


15 Gian Rinaldo Carli (1720-1795) was a member of the 
Milanese group of reformers and one of Beccaria’s friends. The 
above theory was first expressed by Carli in a letter to his friend 
Paolo Frisi of January 1, 1765. He was to develop it years 
later, in 1792, in his essay on the inequalities among men (Della 
disuguaglianza fisica morale e civile fra gli uomim). See 
Francesco De Stefano, G. R. Carli (1720-1795)—Contributo 
alla storia delle origini del Risorgimento Italiano, p. 48; for 
Carli’s letter to Frisi see Beccaria, Dei delitti e delle pene, 
ed. Venturi, pp. 186-188. 
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the death penalty was a legitimate punishment which 
had its place in a criminal code. 

It may seem strange that in this particular case 
Filangieri closed his mind to any other consideration, 
but the historian Franco Venturi may have guessed 
correctly the basic reason for this attitude, which Filan- 
gieri shared with Pagano and other Neapolitan jurists.19 
According to Venturi, Filangieri and his Neapolitan 
colleagues did not dare to reject the death penalty be- 
cause they were surrounded by a harder and more 
violent society than that of Milan and the Lombard 
region." In Filangieri’s time no less than five thousand 
murders were committed annually in the Kingdom of 
the Two Sicilies, and the authorities seemed unable to 
bring violence and brigandage under control.!* It is 
plausible that this high degree of criminality did in- 
fluence Filangieri’s position on the death penalty. 

There is no doubt that Filangieri’s stand had a con- 
siderable impact on the attitude of other reformers and 
on the decisions of lawmakers in many countries. One 
must point out, however, that, although Filangieri 
favored the preservation of capital punishment, he 
asked at the same time that it be applied only to those 
guilty of treason and of deliberate murder. Thus, if 
by his stand Filangieri was bound to contribute to the 
preservation of the death penalty, his determination to 
limit its application to the worst crimes and to adhere 
to the principle of a right proportion between crimes 
and punishments, contributed to a reduction of capital 
sentences in a large part of the Western world. 

In the chapters dealing with the different types of 
punishments Filangieri lays down a number of general 
principles to be incorporated in the laws of the various 
countries in accordance with the character and peculiar 
needs of each nation. He first mentions public dis- 
honor and loss of certain civil rights as an appropriate 
punishment for infamous crimes. This penalty should 
be applied sparingly, says Filangieri, because otherwise 
it would lose its value and effectiveness. Moreover, 
it should not be inflicted on people for whom honor 
does not mean anything, since only a person who cares 
about public opinion would feel the sting of a declara- 
tion of infamy pronounced against him. 

Filangieri then turns to pecuniary penalties, or fines, 
and his views on this subject appear so reasonable and 
simple that one may wonder why they have not gained 
a more complete acceptance. Two principles, according 


16 Francesco Mario Pagano (1748-1799) was born in Brienza, 
a small town in the province of Basilicata; a political writer and 
professor of penal law at the University of Naples, at the end of 
the century he took part in the movement for the establishment 
of a republican government in Naples and was executed with 
other Neapolitan intellectuals after their rebellion was crushed 
by monarchist forces. 

17 Beccaria, Dei delitti e delle pene, ed. Venturi, pp. XVI- 
XVII. For a similar explanation of Filangieri’s attitude see De 
Dominicis, Gaetano Filangieri o l’idea dello stato nella filosofia 
italiana del secolo XVIII, p. 40. 

18 See Pecchio, of. cit., p. 245. 
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to Filangieri, should be observed as far as these pen- 
alties are concerned. The first principle is that fines 
should be imposed only on those guilty of crimes 
caused by greed for money. A man guilty of any other 
major crime, says Filangieri, should never be able to 
clear himself by simply paying a fine because, if this 
were possible, a rich man would be able to commit such 
a crime without any fear. The second principle is that 
fines should not be specified in exact amounts, but 
should be proportioned to the wealth of the guilty per- 
son. In other words, a convicted man should be 
punished by the loss of a third, or a fourth, or a fifth 
part of his wealth, so that rich and poor would be 
equally punished. To impose the same fine on a very 
rich and on a poor man would be unjust, says Filan- 
gieri, since the rich man would be left practically un- 
touched by a small reduction of his assets, while the 
poor man would suffer greatly by being deprived of 
his livelihood. Moreover, adds Filangieri, we must 
consider that there are fluctuations in the economy of 
nations and in the value of money. This makes the 
fixing of fines on the basis of the guilty person’s 
wealth and not on specified amounts even more im- 
perative, since such amounts, after a certain period of 
time, may not reflect any longer the financial condi- 
tions of a nation or the value of its currency. It is 
true that it would be impractical to establish fines in 
accordance with the offender’s wealth when minor 
violations and small amounts are involved; but for 
serious offenses the system proposed by Filangieri does 
seem equitable and, he assures us, it could be enforced 
without any difficulty. 

Having limited the death penalty to very few crimes, 
and having reserved fines and public dishonor for some 
special types of offenses, Filangieri proclaims that for 
all other crimes the prescribed punishments should be 
those which deprive the culprit of his personal freedom. 
One of the advantages of these punishments, says Filan- 
gieri, is the ease with which they can be proportioned 
to the crimes, either through the duration of the penalty 
or through the type of confinement to which the guilty 
person is condemned. Several rules, according to 
Filangieri, should govern the administration of these 
penalties. First of all, there should be special prisons 
for people convicted of first offenses of a minor nature, 
people who may never commit another offense. It 
would be wrong not to warn the first offenders that 
they have set out on a dangerous path, but they should 
also be shown the possibility of a decent and construc- 
tive life; therefore, their term of detention should be a 
short one and, as already indicated, they should never 
be placed in the same degrading jail where obdurate 
criminals are kept. 

For a number of major crimes Filangieri would pre- 
scribe long jail terms—life terms for some serious 
offenses—and he is in favor of forced labor as a means 
of punishing a criminal and of benefiting the society he 
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has offended. A condemnation to hard labor, observes 
Filangieri, may vary as to the duration of the penalty 
and to the kind of work to be performed. It is evident, 
for example, that excavating a mine is harder than ir- 
rigating a field, and therefore, in order to avoid any 
arbitrariness on the part of judges, or favoritism on the 
part of supervisors and wardens, the law should specify 
for each crime not only the duration of the term, but 
also the type of hard labor to which an offender is con- 
demned. 

Filangieri also favors deportation to the colonies 
whenever a country possesses underpopulated territories 
overseas which might profit from the work of new 
people. When convicts find themselves in new sur- 
roundings, says Filangieri, they are often eager to seek 
rehabilitation and to become good citizens, thus con- 
tributing to the prosperity of their new country. In 
the eighteenth century deportation to a colony was a 
regular practice, and the successful example of Aus- 
tralia shows how perceptive Filangieri was on this 
point. Today his observations are of historical value 
only, since there are no longer colonies or territories to 
which condemned men could be deported. 

After dealing with punishments, Filangieri turns to 
the subject of crimes. He first gives a clear definition 
of a crime, saying that not all illegal actions are crimes 
and not all lawbreakers are criminals. According to 
Filangieri, neither an action without a will nor a will 
without an action is punishable. Crime is a violation of 
the law, accompanied by the will to violate it or, at 
least, by the will to expose oneself to the risk of 
violating it. Only people endowed with reason can be 
brought to account for breaking the law. Obviously, 
children and insane persons do not belong in this 
category. The law must establish the age at which an 
individual becomes responsible for his acts, and must 
also define the circumstances in which an adult may be 
considered insane. 

After stating these general rules, Filangieri sets about 
discussing the various offenses and starts with what he 
calls “crimes against God” or “crimes against the 
Deity.” He takes this opportunity to denounce in very 
strong terms the Inquisition of the Roman Church, 
which, although banned or deprived of its authority in 
most countries, was still active in Spain. He then en- 
dorses the principle, advocated by other reformers, that 
purely religious offenses should be of no concern to 
secular justice. He qualifies his attitude, however, 
saying that these offenses could fall under the juris- 
diction of penal legislation if they become crimes against 
society. This may happen, he explains, in a country 
in which a religion is well established and has a very 
large following. Those who prefer not to adhere to it, 
says Filangieri, should not be required to do so, and an 
atheist should be entitled to follow his own conviction, 
erroneous as it may be. But if in such a country an 
atheist becomes an active propagandist of his ideas, 
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if he derides and tries to disrupt the cult of the majority 
of the population, then he becomes a violator of the 
social pact and should be found guilty by the civil law. 
Thus, Filangieri draws a line between the nonconformist 
who keeps to himself and the one who tries to influence 
others in ways which may be considered offensive by a 
majority of citizens and the state itself. One may add 
that if Filangieri shows little sympathy for militant 
atheists, he is even more severe toward the religious 
fanatics who, in his view, are always harmful to the 
state and society, and should, therefore, be considered 
violators of the social contract. 

It is evident that these views are open to criticism 
from several quarters. One should point out in this 
connection that Filangieri had in mind a complete plan 
of religious reform that he intended to develop in his 
volumes on laws concerning religion. 

Having presented his ideas about the “crimes against 
God,” Filangieri turns to the “crimes against the Sover- 
eign,” meaning acts of treason against the state or its 
head. In Filangieri’s time, the laws of several countries 
punished as treasonable acts various offenses which had 
little to do with treason. Filangieri singles out for 
criticism the laws of England which still listed as acts 
of treason, punishable by death, such offenses as the 
counterfeiting of the king’s coins, the importing of such 
counterfeits, and—in the political field—the nonrecogni- 
tion of the king as the rightful head of the church of 
England and the advocacy of papal jurisdiction over it. 
Filangieri sustains that the crime of treason should be 
limited to its strict definition and that the highest 
punishment should be reserved only for those who 
betray their country or make an attempt on the life of 
the head of state, be he a legitimate king or a freely 
elected president. Given this definition, says Filan- 
gieri, there is no worse crime than the act of treason, 
and if there are no extenuating circumstances the man 
guilty of such an act, having violated all social pacts, 
should be condemned to the maximum penalty. In 
Filangieri’s opinion, the law in this extreme case should 
not only prescribe the death penalty, but also the con- 
fiscation of the guilty man’s property. And here Filan- 
gieri disagrees with those reformers—Voltaire and 
Beccaria among them—who had viewed the confisca- 
tion of a condemned man’s property as essentially 
wrong, since it does not harm the man who is put to 
death, but his innocent relatives. Filangieri admits 
that the opponents of confiscation defend in this in- 
stance a well-founded principle. He then asks: “If the 
loss of a right is justified only when a pact has been 
violated, which pact has been violated by the sons whom 
the law has deprived of their father’s inheritance? " 
Filangieri's answer is that in reality the sons do not 
lose any right when the property of their criminal 
father is confiscated, since their right to inherit de- 


pends on their father's right to dispose, and if the law 


deprives the father of the right to dispose, the sons 
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have no longer any right to inherit. One may find 
that this is specious reasoning, since the fact remains 
that innocent people do suffer from such a procedure. 
Filangieri himself seems to recognize this fact when 
he says that the reason for threatening confiscation as an 
added penalty for acts of treason is the deterrent effect 
this threat may have on a father who does not want to 
condemn his sons to a life of privation. A potential 
traitor, says Filangieri, may hope to save himself by 
flight, but the thought of his family's impending misery 
may dissuade him from committing the crime. Indeed, 
this possibility may lend some justification to Filan- 
gieri’s theory on the confiscation of a condemned man's 
property. 

In this volume Filangieri then discusses a vast array 
of crimes, called "crimes against the public order." 
Under this title he includes a whole list of crimes, such 
as violence against the authorities, arson, counterfeiting 
and forgery of documents, embezzlement, fraud, black- 
mail, and offenses against public morality. Among 
these last offenses Filangieri mentions the so-called 
crimes against nature, which in the eighteenth century 
drew very harsh punishments, even the death penalty. 
Filangieri decries such excesses and advocates more 
moderate punishments, such as a public reprobation or 
the suspension of civil privileges. Although this still 
represented a disapproval of unconventional relations, 
Filangieri’s view was much more reasonable and toler- 
ant than the attitude which prevailed at that time, and 
there is no doubt that by his sensible approach he paved 
the way to less rigid views on this subject in later 
years. 

Prostitution is mentioned as another crime against 
morality, and Filangieri treats it as an evil which can- 
not be uprooted or proscribed. Although in his opinion 
little can be done about it, he shows his lack of sym- 
pathy for those who profit from it: women who choose 
this profession, he says, should be deprived of certain 
rights, and the profession itself should be held in public 
contempt. This seems like a theoretical condemnation, 
confirming the view that there is not much one can do 
about this problem. 

Turning to the subject of international law, Filan- 
gieri discusses a crime which had often been neglected 
in works of other jurists: the crime of piracy. Filan- 
gieri admits that in Europe piracy had become very rare 
in peacetime because of the severe penalties for those 
found guilty of the crime. But, he says, unbelievable 
as it may seem, those governments which punish piracy 
in peacetime, encourage it in times of war, thus ac- 
customing men to a hateful crime that their own laws 
condemn. New laws should be enacted, says Filangieri, 
which will prevent belligerent nations from using “this 
infamous method of harming their enemies.” We shall 
see this subject developed further by Benjamin Frank- 
lin in one of his own essays. 

Speaking then of “crimes against the order of fami- 
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lies,” Filangieri makes a distinction between different 
kinds of rape which, he says, should all be clearly de- 
fined and draw different penalties. For instance, in 
Filangieri's opinion, the rape of a married woman is a 
more serious crime than that of an unmarried one or 
of a widow, and the rape of a prostitute is a less serious 
crime than either of the other two. The age of the 
victim should also be a factor in fixing the penalties, 
and the man who rapes a minor should be punished 
more severely than the man who rapes an older woman. 

In the eighteenth century adultery was considered 
a serious crime in most of the Western world, but 
there was a clear difference between the harsh treat- 
ment reserved for an adulteress and the leniency showed 
toward an unfaithful husband. This situation had its 
historical roots in early human societies, when, as Filan- 
gieri puts it, “the weaker sex languished under the 
yoke that the violence of the stronger sex had imposed 
on it, and half of the human species was degraded and 
oppressed by the other half.’ Some progress had 
been made since then, but the fight for sexual equality 
had still a long way to go and Filangieri himself was 
often influenced by traditional attitudes. However, as 
regards adultery committed by women, he took a leni- 
ent view, saying that in countries where a husband can 
repudiate and divorce an unfaithful wife, some penalties 
such as public censure and loss of civil rights should be 
the punishments to be imposed on the woman and her 
lover, while in countries where a husband cannot 
repudiate his wife the laws should discourage or pre- 
vent adultery by other means than punishment. A wise 
legislator would try to correct moral habits and rules 
of conduct and would take measures to encourage mar- 
riages and reduce the number of bachelors. By express- 
ing such moderate views in regard to adultery, Filan- 
gieri undoubtedly helped to bring about a more 
enlightened attitude toward this problem. 

All are equal before the law. This is a principle 
to which Filangieri fully subscribes, but there is one 
case in which, according to him, equality before the law 
requires different punishments for people of different 
classes. This case concerns insults and other offenses 
against the dignity of a citizen. In Filangieri's opinion, 
a nobleman or a person of high standing suffers much 
more than a plebeian when subjected to the same insult, 
and therefore the offender of a nobleman commits a 
greater crime, and should receive a harsher punishment, 
than the offender of a plebeian. Filangieri makes clear 
that this rule is valid only for crimes where the damage 
done to a citizen is in relation to his social status. It 
is a rule, he adds, which has no place in a country 
where there are no class distinctions, and it will dis- 
appear from every penal code as soon as the advance of 
education and reason will eliminate class divisions 
where they still exist. 

It may be interesting to point out that in his treatise 
On Crimes and Punishments Beccaria had proclaimed 
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the necessity in all instances of equal punishments for 
everyone, noble or plebeian, guilty of the same crime. 
In 1791, however, when he was working on a new 
code for Lombardy, Beccaria departed from his prin- 
ciple of equal punishment for all and admitted that in 
some special cases, such as those of penalties which 
bring disgrace on the convicted man, a more lenient 
treatment toward persons of higher standing might in 
the end result in greater equality before the law. The 
object of Beccaria's discussion was not exactly the 
same of Filangieri's, but in both cases the distinction 
of classes was taken into consideration, and it may well 
be that the change in Beccaria's attitude was influenced 
by Filangieri's views. In any case, it is evident from 
their words that in the fixing of punishments both men 
were rather reluctant to take class distinctions into 
consideration. In fact, both took pains to explain whv 
they thought that their stand was not an exception to 
the general principle of equality before the law, but 
rather the recognition of a particular circumstance re- 
quiring a special provision. 

Dealing then with crimes against the life and prop- 
erty of citizens, Filangieri stresses the necessity of 
establishing penalties proportionate to the many offenses 
which fall under this general category. He especially 
condemns as an absurd abomination the laws which 
prescribe the same penalty of death for those guilty of 
deliberate murder and those guilty of a small theft. He 
is in favor of capital punishment for those convicted of 
murder, but wants lesser crimes to receive lesser 
punishments. For persons guilty of thefts with violence 
he proposes a prison term and a fine, both in propor- 
tion to the gravity of the crime, while for those guilty 
of nonviolent thefts the penalty would be limited to a 
fine—unless the thief is unable to pay it, in which case 
he would serve a prison term. At any rate, Filangieri 
reiterates that it is the duty of the legislator always to 
fix penalties proportionate to the crime, a fundamental 
principle which in his time was largely ignored. 

“After examining at length those actions which must 
be met with the strictness of the law, it 1s necessary to 
point out those which should have no place in any 
penal code.” This is how Filangieri opens a chapter 
entitled "Crimes which should not be punished." Sui- 
cide is one such crime. Although in ancient Rome 
suicide was not viewed as a crime, it came to be so 
considered in later times under the influence of 
Christian theology. This attitude still prevailed in the 
eighteenth century, and the laws of most countries in 
the Western world punished suicide by confiscating the 
deceased person's property and by performing some 
acts of reprisal on the dead body. Beccaria, Voltaire, 
and other reformers had already condemned these 
actions as absurd and unjust, since they were directed 
against an insensitive corpse or against innocent rela- 
tives of the dead person. Filangieri fully agrees with 
the views of the other reformers: “Justice,” he says, 
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“requires that an individual who renounces all the 
advantages of society should be free of all obligations 
he had with it, and society simply cannot punish a man 
who voluntarily withdraws from it.” 

In the eighteenth century several penal codes still 
dealt with witchcraft, sorcery, magic, and intercourse 
with the devil. Despite the progress made in the 
century of the Enlightenment, these "crimes" were 
still the object of trials and penalties. Filangieri re- 
minds his readers that a woman accused of witchcraft 
had recently been burned in Wurzburg and that similar 
executions had occurred in other places. It is true, 
says Filangieri, that these events have become rare, but 
it is also true that in many countries these savage laws 
have not been abrogated, and it is not enough to say 
that they are usually ignored: they must be abolished 
by the legislator who enacts the laws and not by the 
judge who is supposed to uphold them. 

The granting of pardons and the offering of im- 
punity are the next subjects in Filangieri’s work. As 
regards the granting of pardons, Montesquieu had said 
that it is the laws’ duty to condemn and the monarch’s 
privilege to show clemency and to pardon. Beccaria, 
instead, had considered a pardon ‘a tacit mark of dis- 
approval that a ruler exhibits toward a code." Filan- 
gieri sides with Beccaria against the French jurist: “In 
a monarchy, as in any other government, the laws must 
be mild and reasonable, and the ruler must be inflexi- 
ble." It may be of interest to note that one of the 
great American statesmen, Thomas Jefferson, also en- 
dorsed Beccaria’s principle: “Let the legislators be 
merciful, but the executors of the law inexorable.” 19 

As regards the impunity offered to a criminal if he 
will reveal the names of his accomplices, Filangieri is 
absolutely opposed to this practice. Beccaria had ap- 
peared uncertain about it: while admitting that such an 
offer is essentially immoral in that it asks help from law- 
breakers and rewards them for their treachery toward 
their companions, Beccaria had argued that in certain 
cases this practice made it possible to prosecute criminals 
who otherwise would not be apprehended. In Filan- 
gieri’s opinion this possible advantage cannot justify the 
granting of impunity to anyone. The hope of impunity, 
he says, will encourage a criminal in his evil design, and 
the legislator will see the ruinous consequences of a 
remedy which, useful as it may sometimes appear, should 
be abandoned as contrary to the venerable dignity of 
the laws. As we know, Filangieri's advice has had little 
impact, and the offer of impunity has been a current 
practice in most countries, contrary as it certainly is to 
the dignity of the laws. 

In conclusion, Filangieri points out that if the im- 
mediate purpose of criminal laws is to punish crimes, 
their basic object is to prevent them. This task be- 
comes easier, he adds, when a country is governed by 


19 See The Complete Jefferson, ed. Padover, p. 61. 
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good laws, and this means not only penal laws, but all 
laws which in various ways affect the life of a nation. 

Here are now some excerpts from the third and fourth 
volumes of The Science of Legislation, the two volumes 
dealing with criminal laws. 


BOOK III. CRIMINAL LAWS 


EXCERPTS FROM CHAPTER I. ON THE NEED FOR 
NEW RULES OF PROCEDURE 


While the purpose of political and economic laws is to 
ensure the preservation of citizens, that of criminal laws is 
to guarantee their tranquillity. It is useless to prescribe to 
a citizen what he must do or must not do: his personal 
interest must be taken into consideration and receive the 
sanction of the law. A man’s interest is to obtain some 
benefit or to avoid some harm. Hope and fear are, there- 
fore, the mainstays of the law, and of these two only fear 
is utilized by criminal legislation. Its penalties frighten the 
man who would like to break the law, and they protect the 
tranquillity of the community. The law-abiding citizens, 
being conscious of the danger to which a lawbreaker would 
expose himself, feel secure under the protection of the law. 
This consciousness, this tranquillity, is what we call civil 
liberty, a liberty which is consistent with the interests of 
human society. | 


We have two objectives in this study of criminal legisla- 
tion: the first 1s to find as simple a system of procedure as 
possible, and the second is to examine the penalties to be 
prescribed for the various crimes, taking into account the 
type and degree of the offense—in other words, all the cir- 
cumstances which make a crime more or less terrible. Some 
helpful light has already been shed on the penal branch of 
legislation by other authors. The acclaim of the public, 
some important reforms in several states, the blessings of 
those few who care for the fate of mankind, have crowned 
their writings and have rewarded their labors. "There still 
remains a long way to go, however, and I shall try to cover 
it in this work. I should add that a whole part of criminal 
legislation, the most difficult to reform and the most inter- 
esting to deal with—the part concerning procedure—is still 
in darkness. The widespread protests against the evils of 
criminal procedure as it is practiced in most countries have 
not yet produced any new method in place of the old one. 
Philosophy has suggested a few changes in some of its most 
vicious parts, but has not studied it in its entirety. For this 
reason all the efforts so far have failed. If a machine is 
faulty, nothing can be achieved by changing some small 
parts of it. One must examine the whole system of criminal 
procedure if one wants to find a truly helpful remedy to the 
present situation. 


If we are willing to be guided by reason, we shall discover 
positive elements in the procedure of the Greeks, the 
Romans, and other ancient nations, and we shall undoubt- 
edly be able to adopt some of their rules, adjusting them 
to our present conditions. Above all, we shall be able to 
avail ourselves of the light which is offered us by the 
criminal code of England—a code which is no better than 
others in its penal provisions, but is truly admirable in 
its rules of procedure. Let us, then, examine everything 
which has been done in the past and is being done now, so 
that we may better decide what should be done in the 
future. Our new rules must make sure that the innocent 
shall have no fear, the culprit shall have no hope, and the 
judge shall have no power beside that given him by the law. 
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EXCERPT FROM CHAPTER XVIII. ON THE 
NECESSITY OF ABOLISHING JUDICIAL 
PRIVILEGES OF FEUDALISM IN THE 
NEAPOLITAN KINGDOM 


Public utility requires the abolition of feudal privileges in 
the selection of judges, but—one may ask—would this 
abolition be in accordance with justice? Do not the feudal 
lords have a perfectly legal title to their jurisdiction? Did 
they not inherit it from their ancestors or buy it from their 
sovereign? Could a king suddenly abolish certain preroga- 
tives which were granted or recognized by his predecessors ? 
In ascending the throne did he not tacitly pledge to respect 
the constitution of the state? These are the objections 
which may be raised to the abolition of the judicial privi- 
leges of feudalism. It is easy to refute them by having 
recourse to some basic principles. 

In a monarchy there can be only one hereditary power, 
that of the monarch. It has been agreed that the son of a 
king should succeed his father on the throne in order to 
avoid the troubles of an election and the drawbacks of an 
interregnum. It has been considered preferable to risk 
having a feeble-minded sovereign than to face a dangerous 
upheaval in the state upon the death of the king. Although 
no man is born with the right to dictate to other men, it has 
been found useful to establish a rule of succession to the 
throne in a way that would prevent the possibility of any 
quarrel. In other words, it has been established that the 
first-born son of a king should inherit the crown, as it was 
once established in Persia that the man whose horse was the 
first to neigh should become the head of the state. This is 
the true origin of hereditary monarchies. 

We should not, therefore, confuse the reasons for a 
hereditary monarchy with those on which are based all 
other kinds of hereditary power in a state. The reasons for 
a hereditary monarchy are based on the conviction that it 
is the lesser of two evils, since experience has shown that 
an elective monarchy is an even more dangerous alternative. 
The reasons for any other kind of hereditary power in a 
state are based, instead, on error, on prejudice, and on the 
crassest ignorance of political principles. 

Rewards should be given for personal deeds, and appoint- 
ments to offices should be based on talent and merit. This 
is what logic and political wisdom tell us. A son may 
have the right to inherit the rewards earned by his father; 
but how can he have the right to inherit his father’s offices, 
offices which were assigned in recognition of personal talent 
and rectitude? Is it certain that the son of a virtuous and 
talented man will have his father’s good qualities? Do we 
not often see a son of a great man who is dishonest and 
empty-headed? Therefore, how can a sovereign be re- 
sponsible toward his nation if he upholds the legitimacy of 
such unreasonable and harmful hereditary rights? 

But these rights, the feudal lords will say, have been 
granted to us by the kings themselves; our ancestors have 
earned them with their deeds or their money; every 
sovereign has tacitly ratified these concessions upon ascend- 
ing the throne and has granted some new ones; how, then, 
can these rights be abolished? The answer is that they 


can be abolished for the simple reason that the king is an 


administrator of the power entrusted to him and not an 
absolute ruler who can dispose of his sovereignty as it 
pleases him. If this were the case, a king could transfer 
his sovereignty, or part of it, to anyone, even to a 
courtesan as a reward for her favors. Has anyone ever 
dared to ascribe such rights to the head of a nation? Even 
if he has ascended the throne by conquest and the force 
of arms, he needs the people’s consent if he wants to be the 
sovereign of the state and not its enemy. The people, in 
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whose hands sovereignty really lies, are the only authority 
which can legitimize the exercise of sovereignty by the ad- 
ministrator whom we call king or monarch. The people’s 
consent, be it open or tacit, is the only foundation for all 
the monarch’s rights; therefore, as a simple administrator, 
how can he give away any of the power entrusted to him? 
What right has a king to designate the collaborators of his 
successors? What right has he to decide that some public 
authority should be exercised forever by certain families, 
so that their descendants—even if they were without virtue 
or talent—would automatically be entitled to take over the 
same assignments? Can one imagine that a contract may 
entitle anyone to transmit to his descendants the absurd 
right to dominate over their fellow citizens and to be power- 
ful before they were born? It is evident that any concession 
of this nature, whatever its title and whatever its motive, 
is by its nature illegal and, therefore, null and void. 


EXCERPTS FROM CHAPTER XXIV. ON THE 
PURPOSE OF PUNISHMENTS AND THE 
EXECUTION OF SENTENCES 


Besides making a wrongdoer pay for his offense, the 
purpose of punishments is to destroy any attraction that 
crime may have for other potential wrongdoers. This 
being the main object of punishments, we may derive from 
it the principles which should guide us in the execution 
of sentences. The first principle is that—in the interest 
of society and also of the condemned man—a sentence 
should be carried out as promptly as possible. Promptness 
in the execution of a sentence is in the interest of society 
because it strengthens in the minds of men the close associa- 
tion between the two ideas of crime and punishment: the 
longer the interval between the two, the weaker the horror 
that the crime inspires, and the greater the pity one feels 
for the wrongdoer. Promptness in carrying out the sen- 
tence is also in the interest of the condemned man because, 
in case of a prison term, he would be released at an earlier 
date, and in case of a death sentence, he would be spared 
untold anguish by a speedy execution. 


Since the purpose of punishment is deterrence rather than 
revenge, another principle is that the execution of a sentence 
should have as much impact as possible on others without 
being unnecessarily harsh for the convicted man. In the 
case of a capital sentence, a consequence of this principle 
is that the execution should have the widest publicity. Since 
our purpose in punishing a criminal is to deter others from 
committing a similar crime, the carrying out of a sentence 
in the silence of night, or in remote places in the presence 
of no one but the ministers of justice, is an act of tyranny 
and ferocity which deprives the law of its main purpose. 
In fact, it is only this objective that in some cases can 
justify the severity of a sentence. . . . For what reason 
should one carry out an execution if the public ignores who 
the criminal is, what his crime is, and how he is punished? 
If his crime has not been proved, surely there is a better 
way to protect society from the offenses one dreads from 
him. And if there is no doubt about his crime, why hide 
from the public the punishment which he has rightly 
deserved? 


CHAPTER XXIX. ON THE LEGITIMACY OF THE 
DEATH PENALTY 


The principles which give us the right to punish give us 
also the right to use the death penalty. On the basis of these 
principles, as well as of those which establish the general 
purpose of punishments, we shall make a distinction between 
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the legitimate use of the death penalty and its abuses. If 
some modern writers, availing themselves of an old 
sophism, had not convinced most of their readers that the 
death penalty, to which all nations have had recourse, is a 
violent and unjustified act which does not derive from any 
right, and if they had not adopted a paralogism which would 
lead us ultimately to doubt of the justice of any punishment, 
I would stay out of a discussion on this subject. But the 
large number of those who have taught this absurd opinion, 
and the large number of those who have accepted it, compel 
me to develop further my ideas on this matter. This is what 
one reads in Chapter XXVIII of the treatise On Crimes 
and Punishments :°° 


“By what right do men kill other men? Certainly not 
the right from which the laws themselves derive: they are 
the sum of the smallest possible portions of private liberty 
surrendered by each person, and they represent the general 
will, which is the aggregate of particular wills. Who ever 
wished to leave to other men the option of killing him? 
Is it conceivable that in surrendering the smallest possible 
portion of one’s liberty, one would include one’s very life? 
And if that were the case, how could such a principle be 
reconciled with the other, that man has no right to kill him- 
self? If he does not have this right, he cannot give to 
others or to the entire society the right to kill him. It is 
clear, therefore, that the punishment of death cannot be a 
right: it is, instead, a war of a nation against a citizen, 
whose destruction it judges to be necessary or useful.” 


In order not to leave any doubt in the reader’s mind, let 
us reduce this reasoning to a precise syllogism and see 
where the error lies. This is the substance of it: no one 
can give what he does not have, and man does not have the 
right to kill himself; therefore, the sovereign, who is the 
depository of the citizens’ rights, has no right to condemn 
anyone to death. 

This is the sophism which has deceived so many people 
and which, if left unanswered, may well extend to all kinds 
of punishments and prevent their use for the repression of 
crime. With the same logic we could say that jail and hard 
labor are unjust punishments: in fact, if no one has the 
right to kill himself, neither has anyone the right to hasten 
his own death—and this is what happens to those who are 
condemned to hard labor or long jail terms. 

Furthermore, if no one has the right to dispose of his own 
life, why should anyone have the right to dispose of his 
honor or of his freedom? Therefore, all punishments which 
deprive a wrongdoer of his honor or his liberty are also 
unjust. 


Society must have the right to condemn to death the 
person who has willfully taken the life of another citizen, 
and we shall show where the basis for this right may be 
found. 

In the state of nature, man cannot renounce his right 
to life; but can he lose it? Is there ever a case in which 
another man can kill him without having received from 
him the authority to do it? No one doubts that in the 
state of nature I have the right to kill an unjust aggressor ; 
and if I have the right to kill him, he has lost his right to 
life because two contradictory rights cannot exist at the 
same time. In the state of nature there are, therefore, cases 
in which a man can lose his right to life and another can 
acquire the right to take it, without any contract being 
made between them. If in such an event the aggressor suc- 
ceeds in killing his victim, the right that the latter had 
acquired on the life of the assailant certainly does not end 
with his death, but is transmitted to the community of men, 
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each one of them being a protector and avenger of the 
natural laws. Are we to suppose that the aggressor, who 
had lost his right to life before completing his crime, re- 
acquires it after the crime has been committed? Should we 
believe that the same cause—the crime—can produce two 
diametrically opposed effects a moment earlier and a 
moment later ? 

The greatest European philosopher, John Locke, answers 
this question for me. He says: 


“The laws of nature, as all other laws that concern men 
in this world, would be in vain if there were no one who 
in the state of nature had the power to execute them, and 
thereby preserve the innocent and restrain the offender. 
And if anyone in the state of nature may punish another 
for any evil he has done, everyone may do so. For in that 
state of perfect equality, where naturally there is no supe- 
riority or jurisdiction of one over another, what any may do 
in prosecution of that law, everyone must have a right 
to do.” 21 


In other words, in the state of nature all men have a com- 
mon right to punish the offender. If we do not admit the 
existence of this right in the state of nature, I do not know 
how one can justify the right of two or more nations to 
make an agreement aimed at defending their rights and 
punishing a nation which would dare to violate them. To- 
day, nations are in their relationship with one another in 
a state of nature, as men used to be before the formation of 
civilized societies. No one has ever denied that all nations 
have the right to make alliances and to go to war against a 
country which has violated the legitimate rights of any of 
them. Not only the injured nation has this right, but all 
others are entitled to take part in the action against the 
offending country because every nation is a protector and 
avenger of the law of nations. If we concede this right to 
nations, we must concede it to men in the state of nature; 
and if we deny it to men, we must deny it to nations. 

There is one more thought I would like to express here. 
Nature does not do anything without a purpose. Every- 
thing is bound together by the law that rules the universe. 
Moral feelings and passions which spontaneously arise in 
us are rings of that invisible chain that makes us participate 
in the great design of nature. As Aristotle put it, nature 
has as many means as it has ends, and we at times can 
explore one of nature’s ends by knowing one of its means. 
Now I ask: what purpose can the hate have which arises in 
us for the author of a crime which does not concern us, or 
our relatives, or our friends? Who among us does not 
suffer at the sight of a crime which goes unpunished? Who 
among us does not rejoice when justice condemns a criminal 
to a rightful punishment? And when we hear of some 
horrible crime, would we not like to have the culprit in our 
hands and make him pay for his atrocity, although his un- 
happy victim is completely unknown to us? Everyone 
should know that this feeling is not due to any motive of 
private interest. 

If nature had given only to the injured man the right to 
kill his aggressor, what was the purpose of inspiring such a 
hate against him in other people? The instinct of self- 
preservation would have been sufficient if that had been na- 
ture’s only design. But it is reasonable to assume that, by 
inspiring this general feeling, nature not only gave to. all 
men the right to punish crimes, but also instilled in them 
a passion for carrying out the punishment. 


In conclusion, let us summarize what we have said. In 
the state of nature man has the right to his life; he cannot 


21 This passage may be found in The Works of John Locke 
2, “Of Civil Government,” Book II, p. 169. 
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renounce this right, but he can lose it with his crimes. In 
that state all men have the right to punish the violators of 
the laws of nature, and if the crime is such that the violator 
deserves the punishment of death, any man has the right to 
kill him. This right, which in the state of nature was held 
by everyone over every violator, is the right which in the 
social contract has been transferred to society, of which the 
sovereign is the trustee. Therefore, the right of a sovereign 
to inflict the death penalty, as any other punishment, is not 
based on the transfer of the rights that everyone had on 
himself, but on the transfer of the rights everyone had on 
others. Just as I have placed into the hands of the sovereign 
the right I had on the life of others, so the others have 
transferred to him the right they had on me. In this way, 
I and all others, without renouncing our right to life, may 
still lose it by committing a crime for which the law has 
prescribed the death penalty. 


CHAPTER XXX. ON THE NECESSITY OF USING 
THE DEATH PENALTY WITH MODERATION 


To take a man's life, to sacrifice an individual's existence 
in the interest of public tranquillity, to use the same power 
which defends our lives in order to deprive of life one who 
by his misdeeds has lost the right to keep it—this is a vio- 
lent remedy which can be useful only when it is employed 
with the utmost moderation, for if abused it degenerates into 
a progressive poison which subtly undermines and destroys 
the body politic. What is happening in some European na- 
tions gives sad proof of this truth. 

What are the consequences in these nations of the abuse 
which has been made of the death penalty? The conse- 
quences are that some of the most atrocious crimes have 
increased in number, that some of the less atrocious ones 
remain unpunished, and that the penalty itself has lost its 
effectiveness. 

Everyone complains about the large number of murders 
in France and attributes it to the law which punishes a 
simple theft with death. A thief in France has nothing to 
restrain him from becoming a murderer. If he steals from 
someone, he is condemned to death, and if he steals and 
murders, he is condemned to the same penalty. Therefore, 
the thief becomes almost always a murderer, because the 
second crime, without exposing him to a greater penalty, 
frees him from an important witness, whose denunciation 
could bring him to justice. In short, murders have increased 
in France because thefts are punished by death. 

A second consequence of the abuse made of the death 
penalty is that some ot the lesser crimes go unpunished. 
The general rule is that a tyrannical law cannot endure in 
a free nation and that sooner or later it will be disregarded 
by a civilized people. If the legislative authority does not 
abolish it, the people’s attitude will make it inoperative. 
Thus, the negligence or excessive severity of a legislator 
may be the cause of an evil which a more humane law could 
have easily prevented. There are many examples which 
can prove this truth, and I shall choose two of them. 

Fraudulent bankruptcy is a crime which would be rarer 
if it were more lightly punished. In almost all the legal 
codes of Europe it is punishable by death. But when has 
anyone guilty of fraudulent bankruptcy been hanged? The 
excess of the penalty has produced impunity, and impunity 
has increased the frequency of the crime. Europe is full of 
dishonest merchants who, having abused public confidence, 
live undisturbed on the money of those whom they have 
deceived and reduced to poverty. Everyone does his best 
to cover up the crime; the injured parties themselves 
hesitate to call for the full extent of the law; and the 
magistrate, far from applying the prescribed penalty, is the 
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first to prevent the disclosure of the crime and to ensure its 
impunity. 

The same thing happens in household theft. Would this 
crime be so frequent if the law did not punish it with death? 
Rather than see a gallows erected on his very doorstep and 
be exposed to public disapproval, the master hides the thief 
from justice instead of accusing him; and the theft remains 
unpunished by virtue of the same law which would punish 
it by death. 


The last consequence of the abuse of the death penalty is 
that its frequency diminishes its effectiveness. Death is 
never regarded with such indifference as in times of plague 
or war. In the same way, the horrible spectacle of a crim- 
inal brought to the gallows by the hand of justice will no 
longer make the impression that it should if people see it too 
often: then executions are viewed with indifference by the 
spectators, and their impassive faces show the inefficacy of 
a remedy whose price is a man’s life. 

This is what happens in countries where the death penalty 
is abused. But let us not linger on these truths which are 
neither ignored nor challenged by my readers. Let us 
rather determine in a few words to what cases and in what 
ways the use of this punishment should be restricted. What 
are the crimes for which the death penalty should be pre- 
scribed? It should be applied against the man who de- 
liberately and in cold blood has taken the life of another 
human being, and it should be used also against the man 
who has betrayed his country, who has tried to overthrow 
its legitimate government and subvert its constitution—the 
man, in a word, who has been guilty of high treason. Once 
the penalty is restricted to these cases only, let its execution 
be carried out with enough solemnity to impress the people; 
but at the same time let it be as painless as possible for the 
criminal. . . . This is the use which reason, justice, and 
humanity allow us to make of the death penalty. 


EXCERPT FROM CHAPTER XXXIII. ON 
DEPORTATION TO THE COLONIES 


Those nations which have under their dominion colonies 
which require a large number of men for the cultivation of 
their land and for activities connected with its products— 
those nations have a way, that other nations do not have, to 
punish certain crimes and to convert lawbreakers into useful 
citizens. If the experience of antiquity and the examples of 
the Greek colonies had not shown us that those who are the 
refuse of a nation can form a very orderly society, and if the 
history of more recent times had not confirmed this truth, 
reason alone would be sufficient to persuade us of the 
possibility of converting a monster into a hero by taking 
him far from the scene of his crimes and of his shame and 
condemnation. If we examine the general tendency of 
human nature, we shall find that, just as the consciousness 
of being considered a good person raises a man’s spirit and 
leads him to a virtuous life, so the consciousness of having 
a bad reputation degrades him and turns him away from the 
path of honesty. Surrounded by witnesses of his crimes, 
feared or hated by those with whom he must live, convinced 
of the difficulty of acquiring again their esteem and con- 
fidence, this man sees himself deprived forever of the 
precious rewards of innocence and virtue. But a new sky 
and a new land could remove this unhappy sense of frustra- 
tion. When a man is sent from a country where he is 
abhorred to a country where perhaps he is wanted, or where 
at least he flatters himself that he is, his heart opens up 
with the hope of acquiring a new respectability, as he finds 
that the obstacles which had existed because of his crimes 
have been lessened or eliminated by the distance from the 
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old country and by the ignorance or tolerant attitude of his 
new companions. 

The smaller number of duties which are required in a 
young society, the fewer necessities and the ease with which 
they can be satisfied, the need to work and the benefits one 
derives therefrom—all these are elements which concur in 
bringing back to the observance of the laws the man who is 
condemned to this kind of punishment. 

This is the first advantage that condemnation to the 
colonies offers when it is wisely applied. The second is the 
gain that society derives from reacquiring a hard-working 
citizen and sharing in the fruits of his labors. A final ad- 
vantage is that deportation to the colonies is the most ap- 
propriate punishment for certain offenses, especially when 
the heart of the condemned man is not entirely depraved and 
hardened to crime. It is not easy for me to indicate with 
greater precision how to apply this punishment, since its 
value depends upon many factors: the colony itself, its 
climate, its soil, and other local circumstances which are 
not subject to any general principle. Let us be satisfied 
with having pointed out the advantages that this penalty 
may offer to the nations which can make use of it. 


V. LAWS CONCERNING EDUCATION, 
MORALS, AND PUBLIC INSTRUCTION 


Filangieri’s two volumes on penal laws were received 
as favorably as the first two had been a few years earlier. 
His fame already established, it was only natural that 
his views on criminal legislation would be eagerly 
awaited by all people interested in the subject. One 
should not exclude that Filangieri’s affiliation with the 
Masonic society may have contributed to the rapidity 
with which his volumes were propagated throughout 
Europe. This, at least, was the opinion of a leading 
Italian Mason, Francesco Salfi, who at the beginning 
of the nineteenth century wrote an authoritative essay 
on the advantages of Freemasonry. There is no doubt, 
however, that the success of Filangieri’s opus was due 
primarily to its essential worth: to its wealth of ideas 
and their clear presentation. 


NEW EDITIONS IN SEVERAL LANGUAGES 


The publication of Filangieri’s new volumes aroused 
fresh interest in his earlier ones, so that new Italian 
editions of all four volumes appeared soon in several 
cities: at least two more editions in Naples, and others 
in Venice, Florence, Catania, and Milan—the Milanese 
edition being printed by Giuseppe Galeazzi, an alert 
publisher of challenging books, Even more significant 
were the editions published outside Italy, the first 
translations of Filangieri’s volumes appearing in French, 
German, and Spanish. The German editions were the 
most numerous, as they were published in Anspach, 
Vienna, Zurich, and Leipzig. At the same time, articles 
on Filangieri and his Science of Legislation appeared 
in many journals in all important European countries, 
including England. But no English edition of The 
Science of Legislation was published then, and only in 
1792 was the first volume of Filangieri’s work translated 


1 See quotation from Salfi’s essay in Pace, op. cit., p. 162. 
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into English by William Kendall, who also wrote an 
Analysis of the Science of Legislation, containing an 
outline of all the volumes. In 1806 another Englishman, 
Richard Clayton, wrote a new English version of the 
first volume and translated for the first time the second. 
He stopped there, however, and the two volumes on 
criminal law remained unavailable in the English lan- 
guage. Clayton made this comment in the preface to 
his English edition: 

I have confined the present translation to political and 
economical laws, and have not extended it to criminal 
legislation for the following reasons: our own distribution 
of public justice is scarcely susceptible of amendment, and 
a great part of Filangieri on this subject relates to the local 
imperfections of the continental system of criminal juris- 


prudence, neither useful nor entertaining to an English 
reader.? 


Not everyone in England would have been equally 
contented with the state of English justice. At the time 
of Clayton’s remark, small thefts committed without 
violence were still punished by death in England, and— 
contrary to his assumption—perhaps an English reader 
would have found some useful ideas in Filangieri’s vol- 
umes on penal legislation. At any rate, despite the lack 
of an English translation, the widespread impact of 
Filangieri’s work was bound to have some influence on 
English thought and English penal justice.? 

Interest in Filangieri’s volumes on criminal law was 
manifested also in other ways, and especially significant 
were the many letters he received from Padua, Venice, 
Milan, and other Italian cities. A matter of special 
concern in the Italian states was the question of feudal 
power, a subject of debate even in those regions where 
feudalism was no longer a real problem, as it still was 
in the Kingdom of the Two Sicilies. Filangieri’s strong 
stand against the judicial privileges of the Neapolitan 
barons was greeted with approval by the Italian human- 
ists who viewed the preservation of feudal prerogatives 
in any part of Italy as harmful to the cause of political 
and economic progress. These feelings were expressed 
to Filangieri by his friend and admirer, Giovanni Bona- 
ventura Spannocchi, a member of the Milanese senate 
and future minister of justice in Napoleon’s Italian 
Kingdom. As soon as he read the third volume of The 
Science of Legislation, Spannocchi wrote to Filangieri : 
“You surprassed my expectation which was very great, 
the feudal monster has been defeated." And he added: 
“I do not see the necessity of an hereditary aristocracy. 
... There will always be a personal nobility of dis- 
tinguished magistrates and persons of exceptional 


merits." 4 


2 Filangieri, The Science of Legislation, transl. R. Clayton, 
1: p. XVII. 

3 For details about early editions of Filangieri’s volumes in 
Italy and elsewhere, as well as articles on his work in journals 
of various countries, see Tommasi, of. cit, pp. LXXXII- 
LXXXVII; also Riformatori napoletani, pp. 640—652. 

* See Riformatori napoletani, pp. 633-634; for Filangieri's 
friendship with Spannocchi see also Tommasi, op. cit., p. XC. 
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Later on, however, after reading the fourth volume, 
Spannocchi expressed some reservations about Filan- 
gieri's approval of capital punishment. On this question 
Spannocchi was in agreement with Beccaria and, like 
him, considered the death penalty a brutal and wrong- 
ful act. 

Filangieri’s good friend, Donato Tommasi, relates 
that many favorable comments on the new volumes were 
also made by eminent persons from other countries: 
France, Switzerland, Germany, Austria, Denmark.® 
These persons, as pointed out by Tommasi, were unani- 
mous in praising Filangieri as one of the great thinkers 
of the century and in considering his ideas a fundamental 
contribution to the cause of penal justice. To them 
Filangiers work appeared as something new and 
unique, because it took note of the past and present, 
but looked primarily to the future. 

In this, indeed, consisted the originality of Filangieri’s 
treatment of criminal legislation, in contrast to Black- 
stone, who was interested only in the English law and 
on the whole satisfied with it, or with Montesquieu, who 
had criticized some of the existing laws, but had been 
vague on how to improve or replace them. Beccaria, it 
is true, had advocated a number of penal reforms in 
accordance with the philosophy of the Enlightenment 
and in his small treatise had indicated the path to follow. 
The reforms were slow to come, however, and Filan- 
gieri’s work, with its thorough and detailed discussion 
of every aspect of penal legislation, arrived at the right 
moment to give new strength to the reform movement 
and to help bring about some of the needed changes. 
Although Filangieri’s philosophy and general attitude 
as applied to penal justice were in themselves important, 
and although many aspects of criminal legislation were 
apt to benefit from his ideas, perhaps his most decisive 
contribution to a better justice was his insistence on the 
necessity of a right proportion between crimes and pun- 
ishments. In fact, it was undoubtedly due to Filan- 
gieri’s influence that soon after the publication of his 
volumes on criminal law other writers gave their support 
to this fundamental principle and that measures were 
taken in several countries to correct the worst inequities 
in their penal laws. On the other hand, as we have 
already indicated, Filangieri's stand on the death penalty 
encouraged other writers and jurists to take the same 
position in favor of capital punishment for the most 
serious crimes. 


IMPACT OF FILANGIERI' S PENAL THEORIES 


One of the first men to show the influence of Filan- 
gieri’s ideas on his own thinking was Benjamin Frank- 
lin. The American sage was seventy-seven when he 
received in Paris the two volumes on criminal legisla- 
tion. Filangieri was eager to have Franklin’s opinion 
of his new work, as indicated in a letter the Neapolitan 
author wrote in April of 1784. Franklin’s reply has 


5 See Tommasi, op cit., pp. XC-XCIII. 
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not been preserved, but he certainly expressed the most 
favorable judgment on the new volumes. In fact, not 
only did Franklin order additional copies of these 
volumes for his friends, but he was also inspired to 
write an essay on the subject of penal legislation which 
shows his complete agreement with Filangieri’s views. 
Franklin’s essay was presented in the form of a letter, 
entitled “Letter to Benjamin Vaughan on the criminal 
laws and the practice of privateering," and was pub- 
lished by the English jurist Samuel Romilly in a pam- 
phlet, called Observations.© In his "Letter" Franklin 
aimed especially at the penal legislation of England and, 
following closely Filangieri's reasoning, criticized the 
aspects of the English law which seemed to him most 
reprehensible: the lack of proportion between crimes 
and penalties, and the cruelty of putting to death people 
guilty of minor offenses. We should add that Franklin 
sided with Filangieri on the question of capital punish- 
ment as a penalty to be reserved for the most serious 
crimes. Franklin also developed in his "Letter" 
another subject which had been discussed by Filangieri : 
the crime of piracy. Like Filangieri, Franklin ap- 
pealed to all nations to put an end to the government- 
sponsored practice of privateering in time of war and, 
in fact, he pointed out that the government of the 
United States had taken a first step toward this goal 
by offering to all other powers treaties in which such 
a practice would be outlawed. We may note that an 
article to this effect was incorporated in the treaty of 
amity and commerce which was concluded between the 
United States and Prussia in the summer of 1785. The 
wording of this article was largely the work of Frank- 
lin who had taken part, with Jefferson and Adams, in 
the negotiations for the treaty.’ 

Soon after the signing of the treaty with Prussia, 
Franklin left Europe and in September, 1785, he ar- 
rived in America where, having been elected president 
of the State of Pennsylvania, he was able to preside 
over the adoption by the Assembly of several bills 
which had been debated during his stay in Paris. It is 
difficult to assess the part Franklin had in drawing up 
the new laws, but he certainly was in favor of the act, 
passed in 1786, which abolished the death penalty for 
such crimes as robbery, burglary, sodomy, maiming, 
and counterfeiting, and limited the punishment of death 
to four crimes: treason, murder, rape, and arson.? 


6 For the text of Franklin's “Letter to Benjamin Vaughan" see 
The Writings of Benjamin Franklin, ed. A. H. Smyth, 9: pp. 
291-299; see also Maestro, "Benjamin Franklin and the Penal 
Laws," Jour. History of Idcas 36, 3 (1975) : pp. 557-560. 

7 See Van Doren, of. cit., p. 712; for the text of the article in 
the treaty with Prussia see The Writings of Benjamin Franklin, 
ed. A. H. Smyth, 9: pp. 299-300n. 

8 See R. Vaux, Notices of the Original and Successive Efforts 
to Improve the Discipline of the Prison at Philadelphia and to 
Reform the Criminal Code of Pennsylvania, p. 10, and Van 
Doren, of. cit., p. 739. Van Doren says that the new act made 
only murder and treason capital offenses; to be exact, the law 
also made rape and arson punishable by death. 
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This represented a gigantic step toward the act of 1794 
which made murder of the first degree the only capital 
crime in Pennsylvania.? Other states, notably Virginia 
and Ohio, also limited capital punishment to deliberate 
murder. 

There is no doubt that Filangieri played an indirect, 
but important role in these realizations, since he, more 
than any other writer on penal problems, had aroused 
Franklin's interest in criminal legislation. As a con- 
sequence, the eminent men in Franklin's circle became 
familiar with Filangieri’s work and gave their support 
to the legal principles he advocated. 

Filangieri's influence on penal legislation, particularly 
with regard to the question of the death penalty, is 
even more evident in the attitude of jurists and politi- 
cal men of other countries. Of far-reaching importance 
was the debate which took place in the spring of 1791 
at the Constituent Assembly in Paris, where the plan 
for a new French penal code was under discussion. 
When the members of the assembly took up the ques- 
tion of the death penalty, a deputy from Nancy, Jac- 
ques-Pierre Prugnon, made clear that there was no 
question of preserving capital punishment for any other 
crime except murder; but for murder he did favor the 
death penalty. “We want to know," he said, "whether 
man has handed over to society the right to dispose of 
his life: Beccaria, whose genius we all recognize, says 
he has not, but Montesquieu, Rousseau, Mably, and 
Filangieri affirm that he has.” And Prugnon, siding 
with the upholders of the death penalty, concluded that 
in the case of murder there should be no doubt: he who 
puts an end to the existence of a fellowman should pay 
for his crime with his own life. Despite the opposition 
of those favoring the complete abolition of capital 
punishment (among them the future advocate of mass 
executions, Maximilien  Robespierre!), X Prugnon's 
thesis prevailed and the death penalty for those con- 
victed of murder was approved by a majority of the 
French assembly.!° 


BECCARIA AND THE LOMBARD CODE 


Almost at the same time as the French debate, in the 
city of Milan, which was then under Austrian rule, a 
special commission was at work on the new penal code 
for Lombardy. One of the members of the commission, 


9 See R. J. Turnbull, A Visit to the Philadelphia Prison, 
p. 10. 

10 For the account of the debate in the French Constituent 
Assembly (including an Italian translation of Robespierre's 
speech) see Firpo, “Dei delitti e delle pene" di Cesare Beccaria, 
facsimile dell'edizione originale, pp. 183-190. For excerpts in the 
original French of speeches by other deputies, including Prug- 
non, see Beccaria, Dei delitti e delle pene, ed. Venturi, pp. 524— 
529 (quoting from Le Moniteur universel, Paris, May 31, 1791: 
pp. 626-627, and June 1, 1791, pp. 630-632). For more details 
on all sessions of the Constituent Assembly and the laws passed 
in 1789 and the following years see Bar, 4 History of Con- 
tinental Criminal Law, pp. 320 ff, and Esmein, Histoire de la 
procédure criminelle en France, pp. 410—450. 
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appointed by the emperor Leopold II, was Cesare 
Beccaria, by then fifty-three years old and a high 
official of the imperial council in the Lombard capital. 
Leopold II was a great admirer of Beccaria: in 1786, 
as grand duke of Tuscany, he had prepared the penal 
code for that state and, following Beccaria's advice, he 
had taken the unprecedented step of abolishing the 
death penalty. A year later, capital punishment was 
practically abolished in the Austrian empire itself, since 
it was retained only for crimes of revolt against the 
state. When Leopold ascended the Austrian throne 
in 1790, he firmly believed on the basis of his own ex- 
perience that the abolition of the death penalty helped 
reduce the number of major crimes, and he was confi- 
dent that Beccaria, with his eloquence and prestige, 
would easily convince the other members of the com- 
mission that there should be no place for the death 
penalty in the new Lombard code. 

Beccaria's task turned out to be more difficult than 
expected, however, and his arguments were often and 
energetically refuted in the commission's debates. To 
his previous points in favor of abolition Beccaria added 
a new one, as he spoke of the irrevocability and finality 
of capital punishment, and recalled cases in which 
errors were made which could not be redressed because 
supposedly positive proofs turned out to be false after 
the accused had been executed. He also referred to 
the experience of Tuscany, where the crime rate had 
diminished after the abolition of the death penalty. 
Despite Beccaria’s insistent arguments, only two mem- 
bers of the commission showed themselves willing to 
follow his lead. The others remained of the opinion 
that capital punishment was the most effective preven- 
tive of crime and that nothing scared a potential crimi- 
nal more than the risk of being executed ; and as to the 
experience of a nation in which the death penalty had 
been abolished, the advocates of capital punishment con- 
tended that no rule was necessarily valid in every situa- 
tion and under all circumstances. In the end, after 
lengthy discussions, it became clear that the two points 
of view within the commission could not be reconciled, 
and in Beccaria’s own citadel of Milan no proposal for 
the abolition of the death penalty could be made." 

It must be pointed out that those Milanese jurists 
who were in favor of preserving the death penalty made 
it understood that they wanted it limited to the crime 
of murder, precisely as Filangieri had recommended. 
In fact, since his work had been highly praised by some 
of the most distinguished men in the Lombard capital, 
it is clear that the outcome of the Milanese debate was 
influenced by Filangieri’s position. 

A few words are in order here about the relations 
As regards personal 


11 For the discussions of the commission on the Lombard code 
concerning the death penalty see Maestro, Cesare Beccaria and 
the Origins of Penal Reform, pp. 147-149; for the reports pre- 
sented by members of the commission see Cantù, Beccaria e il 


diritto penale, pp. 357-374. 
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contacts, there is very little one can say. Eugenio 
Landry, who made a careful study of Beccaria’s ma- 
terial, did not exclude the possibility of an exchange of 
correspondence between the two men, but nothing has 
been preserved. According to Landry, if any material 
existed, it was lost in a fire which destroyed in 1799 
most of Filangieri’s papers. We know only, as pointed 
out by Franco Venturi, that a copy of the first volume 
of The Science of Legislation, probably sent to the 
Milanese author by Filangieri himself, was preserved in 
Beccaria’s library and is now kept in the Ambrosiana 
Library of Milan.? It seems safe to state, therefore, 
that the personal relations between the two men were, 
at best, extremely tenuous. There was, of course, a 
close relationship between the works of the two writers: 
the influence of Beccaria’s thought is evident through- 
out Filangieri’s volumes on criminal law, and Beccaria 
may very likely have been interested in some of Filan- 
gieri’s theories and ideas. It is strange that in his 
whole work Filangieri had scarcely a word of recogni- 
tion for Beccaria’s contribution to an enlightened penal 
legislation, to which he himself was indebted ; and still 
stranger is the haughty and patronizing way in which 
he engaged in polemic with the Milanese writer on the 
question of the death penalty, describing Beccaria's 
point of view as an absurd opinion and calling Bec- 
caria’s argument against the death penalty nothing but 
a sophism. 

We do not know the reason for Filangieri’s attitude: 
perhaps Beccaria, often a poor correspondent, had not 
encouraged the young Neapolitan upon receiving from 
him the first volume of The Science of Legislation, thus 
hurting Filangieri’s feelings. An interesting fact is 
that some years later the German philosopher Immanuel 
Kant used almost the same words as Filangieri in de- 
fense of capital punishment. Accusing Beccaria of 
affected humanitarianism, Kant proclaimed that the 
social contract did not preclude the death penalty and 
defined Beccaria’s arguments against capital punish- 
ment as "sheer sophistry.” 18 

Filangieri’s growing fame and the interest with which 
his volumes were followed in every country drew the 
attention of one of the leading literary and scientific 
societies of Europe, the Economic Society of Berne. In 
the spring of 1784 Filangieri was made an honorary 
member of the Society and his Science of Legislation 
was publicly recognized as “one of the most important 
political contributions of our time.” In informing Filan- 
gieri of the honor bestowed upon him, the secretary of 
the Society stated that this recognition simply con- 
firmed “the admiration and esteem in which Filangieri's 
work was held all over Europe.” The message also 
expressed the fervent hope that Filangieri’s own 
country “would realize its good fortune in having such 


12 See Landry, Cesare Beccaria—Scritti e lettere inediti, 
p. 291n, and Riformatori napoletani, p. 621. 

13 See Kant, Werke 5: Metaphysik der Sitten (Rechtslehre, 
pp. 166 ff.). 
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an outstanding citizen, whose talents could be used for 
the improvement of the government and for the benefit 
of the whole nation.” 14 

Filangieri’s own countrymen, however, were far from 
unanimous in their attitude toward the man so honored 
and famous everywhere else. Ironically, his country 
seemed to provide the exception to the universal ac- 
claim. This is not surprising in view of the fact that in 
the new volumes of his Science of Legislation Filangieri 
had directed some very sharp attacks against the Nea- 
politan feudal aristocracy and had described its hold 
on the judicial system of the country as anachronistic 
and harmful to the cause of true justice. In so doing, 
Filangieri had struck at a rich and powerful class, able 
to muster a number of people eager to defend its vested 
interests. Among Filangieri’s most relentless critics was 
once more Giuseppe Grippa, who insisted that by trying 
to weaken the power of the barons Filangieri was 
threatening the very existence of the Neapolitan mon- 
archy and aiming, in fact, “at the ultimate destruction 
of all the monarchies in Europe.” More subtle than 
Grippa’s tracts, but equally damaging in its purpose, 
was a pamphlet written by Prince Salvatore Pignatelli, 
who did not deny the need for some changes in the 
social structure of the country, but wanted these changes 
to be effected in an orderly fashion, so as to preserve 
all that was good in the existing ‘system. 


FILANGIERI'S WORK CONDEMNED BY 
THE VATICAN 

The campaign against Filangieri became even more 
ominous when he was accused of harboring hostile 
feelings toward the Catholic Church. Already in the 
second volume of his Science of Legislation Filangieri 
had lashed out against the excessive wealth and politi- 
cal influence of the clergy. In his volumes on criminal 
legislation he now upheld certain principles which were 
in direct opposition to church policies: not only did he 
denounce the activities of the Inquisition, but he mini- 
mized the seriousness of religious offenses and said 
that they had no place in a penal code unless they were 
connected with some crime against society. Moreover, 
Filangieri’s whole penal system was based on philo- 
sophical premises strongly disapproved by the Catholic 
Church. There were, therefore, enough reasons for 
mounting an attack against him on religious grounds, 
and it seems that an important person in Naples, never 
identified, took the lead in the new drive and succeeded 
in having all the volumes so far published of Filangieri's 
Science of Legislation placed on the Index of condemned 
books.!* 


14 See Tommasi, of. cit., pp. XLIV-XLV. 

15 For the attacks launched against Filangieri after the pub- 
lication of his volumes on criminal law see Tommasi, of. cit., 
pp. XLI-XLIV, and Riformatori napoletani, pp. 634-636. Tom- 
masi does not name the person who led the religious campaign 
against Filangieri, and at this point it seems unnecessary to try 
to find out his identity. 
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Filangieri’s opus thus met the fate which eighteen 
years earlier had befallen Beccaria’s treatise On. Crimes 
and Punishments. Since the same rationalistic phi- 
losophy had inspired both works, it was not surprising 
that both should be equally condemned. The climate 
in Italy had changed, however, as Pietro Verri had 
noticed, and outside the Papal States there was little 
danger of persecution for not conforming to the doc- 
trines of the Church. It is true that Beccaria had pre- 
ferred to publish the first editions of his treatise anony- 
mously, but it had soon become clear that no harm 
could be done to him in Milan. In fact, when the news 
circulated that Beccaria’s book was being condemned 
by the Church, his publisher Giuseppe Aubert of Leg- 
horn commented that an author should not worry if 
Rome condemns one of his books: “Rome,” he said, 
“prohibits everything which is not childish and banal, 
and in any case the merit of a book is decided not by 
Rome but by the public.” 19 

Similar feelings were expressed by Filangieri’s friend, 
Donato Tommasi, when the Roman condemnation hit 
The Science of Legislation: it was a thunder, he wrote, 
which went largely unnoticed and brought only a smile 
to those who learned of it.!" Spain was the only 
country where Filangieri’s work was effectively banned: 
not only was the circulation of the Spanish edition of 
The Science of Legislation prohibited a few years after 
its publication, but so were the importing and sale of 
the Italian and French editions. Several decades were 
to elapse before a Spanish edition of Filangieri’s opus 
could be reprinted and sold in Spain without hindrance. 

In the end Filangieri was left unscathed by the con- 
demnation of the Church and emerged unharmed from 
the entire campaign launched against him by his politi- 
cal enemies. Friends and admirers hastened to defend 
him and to answer Grippa and his other critics. More- 
over, the king showed more perception and better 
judgment than Filangieri’s adversaries had given him 
credit for. They had described Filangieri as bent on 
destroying the monarchy through the weakening of the 
aristocracy, hoping that the king would be taken in by 
their warning and put a stop to Filangieri’s demands 
for a curtailment of the barons’ privileges. The king, 
always well disposed toward Filangieri, was not moved 
by these arguments. On the contrary, he agreed with 
his minister Acton who wrote in one of his letters to 
the queen that among all the serious ills from which 
the state suffered it was truly comforting to see Filan- 
gieri “willing to enlighten his countrymen and daring 
to unmask the oppression of the mighty, of the courts, 
and of an absurd legislation." ** Thus, by refusing to 
find fault with Filangieri’s criticism of the barons’ 
privileges, the king himself helped to undermine and, 


16 See Giuseppe Aubert’s letter to Pietro Verri of August 8, 
1766, in: Beccaria, Dei delitti e delle pene, ed. Venturi, p. 208. 

17 Tommasi, op. cit., p. XLIII. 

18 Riformatori napoletani, p. 652. 
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ultimately, to cut down the power of the Neapolitan 
nobility. 


WORKING ON THREE NEW VOLUMES 


Filangieri had probably foreseen the condemnation of 
his books by the Church and in any case he would not 
have done anything to avoid it. As regards the polem- 
ics raging around him, he was determined not to 
enter into any discussion with his critics, and while 
others continued to attack or defend him, he was hard 
at work on the next volumes of his Science of Legisla- 
tion. 

Having resolved to accomplish his task as best he 
could, Filangieri withdrew more and more into his 
haughty isolation in the peace of his country home. 
His marriage with Carolina was indeed a happy one: 
in the words of Donato Tommasi, who often visited 
them, “they were united by the same ideals, the same 
love of virtue and honesty, the same need to be faith- 
ful to the duties of life.” 1° From time to time friends 
came from Naples and elsewhere to see them and to 
spend some pleasant hours in interesting conversation. 
In 1784, one year after their wedding, a boy, Carlo, 
was born to the couple, the first of three children they 
would have in their short union. 

Working steadily eleven or twelve hours a day, Filan- 
gieri made fast progress on the three volumes he was 
now preparing. On April 21, 1784, he wrote to Frank- 
lin: “In this solitary place my work is proceeding 
rapidly because the obstacles which might delay it are 
eliminated by my distance from the multitude.” °° His 
work was indeed proceeding at a fast pace: not only 
was he eager to complete his Science of Legislation 
according to the plan he had made at the very be- 
ginning of his work, but he now had in mind to write a 
New Science of Sciences and a Universal and Perenmal 
History of Cwilization.2+ We know little of how Filan- 
gieri planned to develop these projects, since he left 
only some notes found by Donato Tommasi among his 
friend’s papers. From them we learn that in his New 
Science of Sciences Filangieri intended to study how all 
sciences could be related to a fundamental principle on 
which the whole chain of truths would be based. There 
are gaps in this chain, wrote Filangieri in his notes, 
and we should try to find out which gaps can be filled 
and which gaps are eternal: in other words, how near 
can man get to the ultimate truth from which all other 
truths derive, and which obstacles will prevent man 
from ever reaching it. This, he wrote, will be the ob- 
ject of the New Science of Sciences, this will be the 
great challenge to the human intellect. 

As regards Filangieri’s notes on his planned Um- 
versal and Perennial History of Civilization, they show 


19 Tommasi, of. cit., pp. XLV-XLVI. 

20 Letter preserved in the Library of the Historical Society of 
Pennsylvania; see original text in Pace, op. cit., pp. 401-402. 

21 The titles in Italian: Nuova scienza delle scienze and Istoria 
civile, universale e perenne. 
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that he had in mind a new approach to human history. 
From the chronicles of each nation he intended to 
develop a general history of man, describing his scien- 
tific and cultural progress, the growth of his moral and 
religious ideas, the gradual changes in political and 
social structures, and the evolution of human behavior 
in all its other aspects.?? 

Nothing came out of these projects. since Filan- 
gieri's early death was to prevent him from even com- 
pleting his Science of Legislation. One can easily 
imagine, however, that the ideas on science and history 
outlined in Filangieri's notes were a frequent subject 
of discussion with friends and learned visitors in the 
quiet of the Cava home. 


EDUCATION, MORALS, AND PUBLIC INSTRUCTION 


The three volumes on which Filangieri was working 
were finished in record time: they were published in 
the fall of 1785, only two years after the publication of 
the two volumes on criminal legislation. 

Benjamin Franklin had returned to America in Sep- 
tember, 1785, and there he received a letter that Filan- 
gieri wrote him on December 24 of that year, soon after 
completing his new volumes: 


The publication of three more volumes of my work 
affords me a new opportunity of testifying to you my 
respect and the attention which is your due. Your glorious 
return to America and the great distance which separates 
us do not exempt me from this duty, which I am glad to 
fulfill despite the difficulties and the obstacles that must be 
surmounted. For the moment I send you only one copy of 
these three volumes, since I do not know, nor have I been 
able to ascertain from Mr. Pio, how many copies of the 
other volumes he has sent you. . . . The three volumes, 
which constitute the fourth book of my work, deal with 
the laws concerning education, morals, and public instruc- 
Hon. My ideas on these subjects are certainly new, but 
are they sound? You, more than anyone else, can decide. 

May you enjoy, Sir, the laurels to which your talents 
and your virtues entitle you. The blessings of a great 
people are the only reward worthy of the man who has 
been its liberator and the avenger of its wrongs.?? 


Thus, in the new volumes of his Book IV Filangieri 
dealt with three groups of laws aimed at one basic 
goal, education: the upbringing of children, the teach- 
ing of moral principles, and the dissemination of knowl- 
edge. As Sergio Cotta rightly observes, this Book IV 
is the necessary corollary of the first three books and, 
in a sense, the fundamental book of The Science of 


22 For more details on Filangieri’s notes concerning his 
planned books on science and history see Tommasi, of. cit., pp. 
LXV-LXX. 

23 Letter preserved in the Library of the American Philosoph- 
ical Society, Philadelphia; complete Italian text in Pace, op. cit., 
p. 403, and an English translation. (under erroneous date of 
October 24, 1785) in The Works of Benjamin Franklin, ed. J. 
Sparks, 10: pp. 233-235. The Italian terms for the subjects of 
the laws discussed in the new volumes were educazione, costumi, 
and istruzione pubblica; Sparks translated costumi as manners, 
but the term morals seems more appropriate. 
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Legislation.?* In fact, a reform of the laws would be 
useless in an uneducated and misinformed society, and 
no solution would endure if the evil were not attacked 
at its roots by a process of education. 

In Filangieri's view, the greatest enemy of truth 
is not ignorance, but error. Because of his rational 
nature, man is eager to find the truth, and it is the task 
of the educator to set him on the right path by clearing 
his mind of errors which have accumulated in the past. 
The education of children 1s the most important step in 
this process, and to it Filangieri devotes the first 
volume of Book IV, by far the largest of the three 
volumes, He is convinced that when a new generation 
of children 1s educated in accordance with his principles, 
the situation will improve and the task of future 
teachers will be easier. A constant vigilance will be 
necessary, however, and an informed public opinion 
shall be a guarantee against a relapse into error. The 
second and third volumes of Book IV explain how this 
guarantee can be attained. 

The aim of Filangieri’s educational plan was, then, 
to have a well-informed society, free from prejudices 
and superstition, eager to support a legislation which 
would contribute to the happiness of the community. 
Since the upbringing of the young was the essential 
element of his plan, Filangieri dealt with that part in 
great detail. He had a pedagogical model in Rous- 
seau's Emile, published not so long before,” and he 
often referred to Rousseau's ideas with respect—if not 
always with approval. In fact, the philosophy of the 
two men was based on certain main principles on which 
they agreed, but their ends and educational programs 
were totally different. Rousseau's primary purpose in 
Emile was to state his own views on human nature and 
civilization through the teaching of a boy by an ideal 
tutor. It is obvious that such an isolated experience 
could not be offered as a pattern for a universal system 
of education, and Rousseau himself never suggested that 
his Emile should be taken as a model for a general solu- 
tion of the educational problem. However, as Madame 
de Créqui wrote to Rousseau, even if his method ot 
education could not be put into practice, there was 
much in it from which to learn and to profit. 

Filangieri’s aim was, instead, a practical one: he 
tried to lay out a plan for a workable system of general 
education and to propose laws for its realization. His 
plan was, indeed, more realistic than Rousseau's long 
dialogue between tutor and pupil; and if some of Filan- 
gieri's proposals were naive or impractical, one certainly 
could say that in his plan, too, there was much from 
which to learn and to profit. 

It was Filangieri's opinion that private tutoring of 
the kind described in Emile might be advisable in par- 
ticular cases; but Filangieri was concerned with the 
whole of human society and therefore he proposed— 


?4 Cotta, of. cit., p. 159. 
25 Emile ou de l'éducation was first published in 1762. 
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the first man to do so in modern times—a compulsory 
system of public education. According to his plan, the 
children were to be entrusted to the state in a Spartan- 
like fashion, so that the interests of the collectivity 
would prevail over those of any individual. In Ugo 
Spirito’s words, Filangieri upheld the citizen at the 
risk of suppressing the individual.?$ 

This was not Filangieri’s intention, of course, since 
all was to be done in accordance with an enlightened 
philosophy. But once the rules for a state-controlled 
education are laid out in great detail—from a rigid time- 
table for instruction and recreation to precise directives 
for clothing, food, hygiene and everything else—then 
the danger of the individual’s personality being stifled 
is undoubtedly a real one, even if we assume that such 
an educational system would be directed by the most 
well-intentioned people. 

At the same time one should recognize that Filan- 
gieri's educational plan also contained positive elements: 
besides the requirement of compulsory education, it 
gave an important place to the teaching of foreign 
languages, it emphasized the study of natural sciences 
and other subjects previously neglected, and it advo- 
cated the elimination of ecclesiastical interference in the 
educational field. Summing up what we have said, while 
Filangieri’s plan as a whole has often been criticized 
from several points of view, many of its elements have 
been found useful and have gradually been adopted in a 
number of countries. Just as Rousseau's ideas have 
had an influence on certain aspects of education, so 
have—and probably more—those of Filangieri. 


FILANGIERI'S EDUCATIONAL PLAN 


After stressing the necessity of compulsory education 
for all children, Filangieri explains how this program 
should be put into effect. All boys at the age of five 
would be taken out of their families and placed in the 
care of the state until the age of eighteen. The boys of 
the lower classes—sons of peasants, laborers, artisans, 
and other manual workers—would live at government 
expense and be trained for the occupation for which 
they appear best suited; they would also receive ade- 
quate instruction in morals, laws, and the rights and 
duties of citizens, as well as a good physical education. 

The boys of the upper classes—a much smaller num- 
ber than the first group—would similarly be entrusted 
to the state, but their wealthy families would be re- 
quested to pay for their education and living expenses. 
The schooling of these children would be on a higher 
level and would prepare them for the leading intellectual 
professions, such as doctors, lawyers, merchants, edu- 
cators, artists, scientists, architects, clergymen, and 
government officials. The separation of the two classes, 
insists Filangieri, is a practical measure which does 
not bear any resemblance to the caste system of India: 
in fact, if a child of the working classes showed a 


26 Spirito, Il pensiero pedagogico di Filangieri, p. 65. 
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special intellectual talent, he would be transferred to 
the school of higher education, and his training and 
living expenses would be paid out of a state fund es- 
tablished for this purpose. 

Filangieri assures his readers that the personnel for 
his schools would be selected with great care and that 
only instructors with the highest qualities of mind and 
character would be chosen. Describing first his pro- 
gram for the boys to be trained for a manual occupa- 
tion, Filangieri underlines the important place that 
moral education must have in their upbringing. Already 
at the age of seven or eight the children would be taught 
certain fundamental rules which should guide their 
behavior through their whole lives. Four simple rules, 
says Filangieri, contain all the principles of justice and 
virtue; they are the following: 


Do not do to others what you do not want done to you; 
Try to do to others as much good as you can; 

Respect the laws and defend the public authority from 
its enemies; 

Do what you can for your country: not only what the 
laws prescribe, but what vour heart suggests, placing 
your country’s interests above your own." 


These four rules, says Filangieri, should be discussed 
in the daily hour devoted to moral education: part of 
the hour should be taken up by the teacher’s instruction 
and part should be used for an exchange of questions 
and answers between the teacher and the pupils. We 
may note here that in his educational plan Filangieri 
always favors a close and friendly relationship between 
teacher and students—a type of relationship which was 
unusual at the time, but was later adopted by pro- 
gressive educators.^? 

Filangieri is definitely a pioneer also in another area. 
In an age in which corporal punishments were com- 
monly used to chastise an unruly child, Filangieri comes 
out most energetically against this custom: 


The legislator should prohibit any use of the rod or the 
whip on children. No one should ever beat a child in any 
way or for any reason. . . . Experience shows us that 
children who are accustomed to being beaten not only lose 
the soundness of their body, but become insensitive to 
virtuous qualities and often turn out to be hypocritical, 
cowardly, cruel, and vindictive: from a tender age they 
begin to feel the secret pleasure of inflicting on others the 
harm which they themselves have had to suffer.?° 


27 Filangieri, La scienza della legislazione 5: pp. 84-85. 

28 Maria Montessori (1870-1952) was one of the first educa- 
tors to protest against excessive discipline in the classroom and 
to encourage a more informal relationship between teacher and 
pupils; her teaching methods were so successful that they have 
become part of the educational system of many countries. 

29 Filangieri, La scienza della legislazione 5: pp. 105-106. 
We may point out that in our own time—on October 20, 1975— 
the Supreme Court of the United States ruled that teachers 
may resort to corporal punishment in disciplining pupils 
wherever state laws authorize such punishment. On October 
22, 1975, an editorial in The New York Times expressed the 
view that by so doing “the nation’s highest tribunal has set back 
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There is little room for religious instruction in Filan- 
gieri’s educational program: the regular teacher would 
instruct the boys on the nature of the Deity, being care- 
ful not to associate it with material images. While 
Rousseau had not wished to talk to Emile of religion 
before he was eighteen, Filangieri thinks that his own 
religious instruction could be given when the children 
reach the age of seven or eight. It would be an instruc- 
tion on religion rather than a religious instruction— 
and the separation of church and state in the educa- 
tional field would be ensured by the fact that secular 
instructors would be assigned to it. In our age, Emilio 
Nasalli Rocca, representing the Catholic position, still 
resents the exclusion of members of the clergy from 
Filangieri’s religious instruction and once more justifies 
the condemnation of his work by the Roman Church, 
“due to the absence of any religious reference in his 
program." °° 

As already indicated, while the education of future 
manual workers is to be paid by the state, that of future 
professional men is to be paid by their families, an ex- 
ception being made only for the few students of the 
lower classes who, because of their talent, deserve to 
be transferred to the schools of higher learning. The 
rich families of the other students, says Filangieri, 
must pay in full for the education of their sons, since it 
would be unfair to maintain and train them at tax- 
payers’ expense if their families are able to take care of 
the costs. There is another reason why Filangieri 
thinks that a higher education should entail a certain 
financial sacrifice. We find more errors, he says, in a 
country where it is less costly to pursue an intellectual 
career. This is because the number of men who are 
able to know well is always small, and if we open the 
doors of higher education to too many students, we 
shall simply increase the number of those “who know 
badly." Most errors, adds Filangieri, are not found in 
those who do not know, but in those who know badly ; 
therefore, the number of those who study for a pro- 
fessional or literary career should not be increased. To 
prove his point, Filangieri cites the example of England 
where, he says, education is more expensive than in 
any other country; yet England, he says, has more 
learned men than any other nation, and in England 
—in comparison with other countries—fewer errors 
and more truths have found their way into the minds 
of the people. 

Whatever the merit of Filangieri’s reasoning, a dif- 
ferent point of view has prevailed in more recent times, 
and the path to higher education in most countries has 
been made easier for everyone—without much change, 
it would seem, in the proportion between those who 
know well and those who know badly. 

The moral education of the children studying for 


the cause of humane treatment of children and of sound 


pedagogy.” 
30 Nasalli Rocca, op. cit., p. 101. 
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an intellectual profession should be basically the same 
as the one imparted to the children of the working 
classes—except that more emphasis should be placed 
on the equality of all men and the necessity of develop- 
ing a feeling of humanity and compassion toward the 
less fortunate. It is obvious that the scientific training 
of the intellectual students should be much more com- 
plex. Without entering into the details of Filangieri's 
program, it is sufficient to point out that these students 
would make use of four intellectual faculties—percep- 
tion, memory, imagination, and reason—to be applied 
to the various types of instruction. 

As we have noted, the study of natural sciences 
has a prominent place in Filangieri’s program, and be- 
sides the theoretical instruction, he recommends ex- 
cursions to the natural sites and frequent visits to 
museums and special collections. The study of all 
sciences is important, and Filangieri underlines the use- 
fulness of adding to one’s culture a good knowledge of 
mathematics, physics, chemistry, and even astronomy. 
Man, says Filangieri, is very far from knowing all the 
truths about the universe and from seeing the links 
that tie these truths together so as to form the great 
chain which is the basic principle of creation; but man 
can make progress within each science, and his efforts 
may lead some day to discoveries which at present we 
are unable to foretell. Filangieri was planning to 
develop this concept of a fundamental principle of crea- 
tion in the already mentioned New Science of Sciences, 
to which he intended to apply himself later in life but 
was unable ever to write. 

The study of foreign languages is another important 
object of Filangieri’s program of intellectual learning. 
He would begin the teaching of a foreign tongue when 
the child is only five or six years old: at the start, 
however, no attempt would be made to impart any theo- 
retical instruction, and the child would learn to speak 
the new language before knowing its grammar. It seems 


that in Filangieri’s time several Italian educators 


thought that the teaching of Latin was unnecessary, but 
Filangieri’s view is that a limited study of that language 
would be useful; in fact, he thinks that the most 
talented students should have the opportunity of also 
learning some ancient Greek. 

The various groups of intellectual students would 
receive in their final years a special instruction in their 
respective fields—instruction which would better pre- 
pare them for the university courses and would include 
such subjects as navigation, commerce, medicine, archi- 
tecture, fine arts, and theology. This last instruction 
would provide the basic knowledge for the young men 
aspiring to an ecclesiastical career, and Filangieri's 
proposal to keep also this course under the direction of 
the state represented one more reason for the con- 
demnation of his educational policy by the Roman 
church.8! 


31 Ibid., pp. 107, 108. 
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The last chapter of Filangieri’s volume on the edu- 
cation of children concerns the upbringing of girls. In 
fact, the whole educational program we have described 
is meant only for boys, and although Filangieri recog- 
nizes that women have an important role in society, he 
does not follow Plato in the proposal to give the same 
education to the two sexes. Each sex, he says, has it own 
task to fulfill in the community, and since women have 
been destined by nature to administer the home and the 
family, a domestic education, and not a public one, 
seems to be the most suitable for them. Filangieri 
does not explain how this education would be accom- 
plished: he only says that all women would benefit 
indirectly from the public education of men because, 
once men have been molded by his educational system, 
women would be influenced by the new climate and 
would themselves help to build a better society. Filan- 
gieri’s program does not prevent girls of wealthy 
families from receiving private tutoring in selected sub- 
jects; it is clear, however, that despite his acknowledg- 
ment of women’s multiform abilities and intelligence, he 
was unable to conceive a human ‘society in which their 
role would not be confined to home and family. Open- 
minded in so many areas, on this point Filangieri was a 
man of his century. 


THE EDUCATION OF CITIZENS 


While the first volume of Book IV of The Science of 
Legislation deals with the education of the young, the 
other two volumes deal with what Filangieri calls “the 
education of the citizen.” In the second volume of 
Book IV, on laws concerning morals, Filangieri aims 
at ensuring for the whole human society a high stand- 
ard of moral behavior as a necessary element of man’s 
happiness. To be happy, he says, man must be free; 
and to be happy man must live with his fellowmen and 
be part of human society. These two aspirations seem 
to be in conflict with each other, because a human 
society entails a government and laws which impose on 
man certain duties, thus limiting his freedom. However, 
these duties do not exclude freedom if man wants to do 
what he must do. In other words, the will to do what 
one must do is the link which combines and reconciles 
freedom and dependence. When man obeys the laws 
because he approves of them and not because he is 
compelled to observe them, then he is free in spite of 
his dependence. 

Locke had already stated that man remains free 
under the laws when he obeys those enacted by a legis- 
lative body established with his consent? This is 
also Filangieri’s view, as he makes clear that the laws 
should reflect the popular will and that the sovereign 
who enacts the laws should do so as a simple adminis- 
trator of the people’s will. 

In order to make it easy for man to approve and obey 
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the laws, says Filangieri, it is necessary to base them 
on man’s natural passions, and the most elemental pas- 
sion, the only original one, is man’s love of himself. A 
wise legislator would use this passion for virtuous ends, 
encouraging its identification with love of one’s country 
and love of glory. Filangieri explains that by patriot- 
ism and love of glory he does not mean a blind dedica- 
tion to one’s country or the ambition to be acclaimed 
by the multitude; he means, instead, the desire to im- 
prove the condition of one’s fellowmen and the wish to 
distinguish oneself by virtuous deeds which would 
benefit human society. The legislator could support 
the development of these feelings by conferring prizes 
and honors on citizens who by their conduct have 
earned the esteem of the community or of the entire 
nation. 

The third volume of Book IV is entitled “Laws con- 
cerning public instruction.” By this term Filangieri 
means the spreading of knowledge for the purpose of 
completing the citizen’s education. Ignorance is the 
cause of bad laws, he says; if people are not enlightened 
and well informed, they cannot produce good laws and 
cannot achieve a virtuous and happy existence. 

Filangieri points out that knowledge has always made 
its greatest progress in prosperous countries, where 
wealth was abundant and well distributed. Arts and 
sciences, he says, have always flourished in wealthy, 
not in poor countries; but they never flourished for 
long if there was no freedom. Wealth and freedom are, 
therefore, the conditions which favor intellectual prog- 
ress in a nation: where freedom has been weakened 
or suppressed, arts and sciences may have had some 
favorable moments, they may have prospered for a while 
thanks to particular circumstances, but their fate was 
always precarious, their scope limited, and their dura- 
tion ephemeral. Filangieri then adds: 


Civil liberty favors public instruction, and therefore the 
laws which strengthen and extend civil liberty give to 
public instruction one of its most necessary and important 
supports. All political, economic, and penal laws should 
encourage conditions favorable to public instruction . . . and 
since superstition hinders public instruction, the laws con- 
cerning religion should also contribute to these favorable 
conditions by eliminating all traces of superstition. from 
people's minds.?? 


Despite this exaltation of civil liberty, Filangieri has 
been accused of endorsing an authoritarian rule in the 
feld of education. However, as has already been 
noted, many of his proposed laws have a definite value 
irrespective of any weakness one may find in his 
position, and this is shown by the notable influence 
some of them have had on future trends. In fact, 
we have in his volume on public instruction another 
example of Filangieri’s fruitful proposals in his advo- 
cacy of a new approach to university teaching. A uni- 


versity professor, says Filangieri, should not orate 


33 Filangieri, La scienza della legislazione 6: pp. 14-15. 


48 MAESTRO: GAETANO FILANGIERI 


from his chair, giving a speech which he could publish 
for the students to read in printed form. His task, 
less simple but more useful, should be that of assisting 
the young people who need his advice, of solving their 
difficulties, correcting their errors, indicating the books 
they need for their work, discussing with them the 
facts in which they are most interested, showing them 
what is true and what is false in some recent statements 
or opinions, and encouraging in this way their ability 
to reason and their spirit of conjecture. All this, says 
Filangieri, would be more difficult, but certainly more 
rewarding than to give an uninterrupted sermon in 
which the students would hear what they could easily 
read with greater profit. As we know, Filangieri’ s ap- 
proach to university teaching has been gradually ac- 
cepted, and the seminars of small groups in close con- 
tact with their professor have become a regular aspect 
of higher education. 

Filangieri also advocates the establishment of more 
academies for the promotion of arts and sciences. He 
especially recommends the establishment of linguistic 
academies: he would assign to them the task of deter- 
mining the exact meaning of words in order to eliminate 
all possible doubts in the use of linguistic expressions. 

Filangieri is convinced that freedom of the press 
should be the cornerstone of this edifice of public in- 
struction. By freedom of the press he means freedom 
of expression in any printed form: through newspapers 
and magazines, as well as books and pamphlets. In the 
chapter dealing with this subject—a chapter written 
when freedom of the press in most countries was still 
a theoretical idea—we find some statements which after 
two centuries have lost none of their validity and have 
undoubtedly had an impact on the attitude of writers, 
statesmen, and legislators. Freedom of the press, says 
Filangieri, enables public opinion to be enlightened, 
and an enlightened public opinion is stronger than any 
king or any senate: it helps to uncover error and to 
bring out truth, thus protecting the people from wrong- 
doing and from the evils of despotism. Therefore, a 
primary object of our laws, adds Filangieri, must be 
that of ensuring this most precious of all freedoms. 

Filangieri then turns his attention to the fine arts 
which, he says, play an important part in the enlighten- 
ment of a nation because of the relationship between 
beauty, goodness, and truth. The legislator, he thinks, 
should promote and protect the fine arts, directing them 
toward those virtuous ends which contribute to the 
happiness of society. Where, as in ancient Greece, 
there is a correlation between virtue and the arts, there, 
says Filangieri, the path is opened to lasting greatness. 
By honoring and rewarding the artists who by their 
works inspire commendable deeds and virtuous conduct, 
the legislator can lead the arts to that perfection and 
usefulness which they can never have when the artist’s 
only goal is to please the public or satisfy the taste of 
some rich people. 
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This is Filangieri’s attitude regarding the arts; but 
he appears to be on shaky ground here, and the example 
of ancient Greece seems ill chosen because the Greek 
artists never followed the directions of a legislator. By 
their works they may have inspired virtuous deeds, but 
they did so spontaneously, according to their own con- 
victions, and not in compliance with a general policy 
sponsored by the government. By proposing laws for 
the protection and the direction of arts Filangieri even 
seems to compromise that freedom of thought which he 
has always upheld as an essential element of an enlight- 
ened society and without which—in his own words— 
arts and sciences cannot flourish. One must admit, 
however, that at that time he did not have the example 
of totalitarian countries where the arts were protected 
and directed so completely that they ceased to be arts, 
and where the men called artists became servile func- 
tionaries of the state. He certainly would have con- 
demned such developments with all his energy, but the 
fact remains that in his enthusiastic wish to create a 
perfect society Filangieri tried to control and regulate a 
field which thrives most when it enjoys full freedom. 

We now present several excerpts from Book IV ot 
The Science of Legislation. 


BOOK IV. LAWS CONCERNING EDUCATION, 
MORALS, AND PUBLIC INSTRUCTION 


CHAPTER II. ON THE ADVANTAGES AND 
NECESSITY OF PUBLIC EDUCATION 


'l'o form a man, private education may be preferable; but 
in order to form a nation of citizens one needs a system of 
public education. . .. What could we expect from education 
if we abandon it entirely to private care? How many in- 
dividuals are there in a society who can afford to give a 
good education to their children? Only a few can afford it, 
and among those few some would lack the will to do it 
and some would find other obstacles to prevent them trom 
doing it. 

Many circumstances prove to us that we have little to 
hope and much to fear from private education. Among 
these circumstances we shall mention the ignorance and 
poverty of the lower classes; the frequent case of children 
who have lost their parents; the small amount of time that 
working parents can devote to their children; the almost 
universal acceptance of errors and prejudices which go 
counter to the true principles of education; the unnecessary 
solicitude often shown by parents toward their children, 
which can only result in weakening their self-confidence ; 
the little consideration and the few advantages that a private 
educator enjoys despite the difficulty of his task and the 
extent of knowledge and virtue expected of him; and. 
finally, the corruption of morals which is now so widespread 
in all ranks of society. 

All these factors would frustrate any attempt at solving 
the problem by private education. And if, in addition to the 
reasons which show us the impotence of a private system, 
we note the advantages of a public one, we shall easily be 
convinced of the necessity of public education despite its un- 
avoidable imperfections. A public system would provide 
a satisfactory solution to the problem of the educators. 
Since their number in public education would be relatively 
small, the government would be able to give this profession 
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the consideration it deserves, so that it would not be difficult 
to find enough men worthy of fulfilling such respectable 
functions. Selected by the government in accordance with 
the law, they would be above all those prejudices which can 
ruin an otherwise perfect educational program. 

Education is based almost entirely on imitation; therefore, 
the legislator’s main task would be that of securing the best 
possible models. It is true that not all copies would be 
similar: some would remain inferior to the models and a 
few might outshine them; but the majority would certainly 
acquire some of the models’ traits, and these traits would 
form what we may call a national character. 


Man is born in ignorance, but not in error. All errors 
are acquired. Childhood, being the age of curiosity and im- 
perfect reasoning, is also the age of this fatal acquisition. 
If children’s ears are made inaccessible to error, then truth 
will find a clear way and enter them easily. A public educa- 
tion is the only one which can achieve this end. 

Public opinion is the strongest force in a state, whatever 
its government: its influence is superior to the action or 
resistance of public authority. Consequently, public opinion 
should be as sound and well directed as possible. For this 
end a legislator has no better means than a system of public 
education. 

It has been noted that the advent of enlightenment in a 
nation has often been accompanied by internal troubles and 
fierce conflicts. The enemies of knowledge—superficial and 
biased observers of history—have used these and other facts 
in order to discredit knowledge itself. A serious observer 
would see that the cause of the conflicts is a different one. 
When one part of a nation becomes enlightened while an- 
other part is left in error, the contrast between truth and 
error produces a conflict between the partisans of the two 
sides. In this conflict internal peace fades away, bloodshed 
occurs, error acquires more vigor from the fighting spirit of 
its defenders and, on account of the disorders, truth is ac- 
cused of being seditious and dangerous. How can we avoid 
these evils? We must try to free the common people from 
error, while trying to promote enlightenment in the other 
portion of society. Only by public education can we achieve 
this goal. 

Among the passions which stir men’s hearts there are 
some which have a very close relationship with virtue. The 
hearts of young people are open to all passions, and the first 
passions which take possession of a young person’s heart 
usually predominate for life. Since the dominating passions 
are the only ones which can produce great effects, it is in 
the interest of society that the dominating passions of its 
individuals be those which make them good and useful 
citizens of the state. This result depends to a large extent 
on education and, therefore, the legislator can find in it an 
effective means for fostering those passions which he con- 
siders most beneficial for an enlightened nation. 

As the ties which bind the citizens together become more 
numerous, the social body becomes stronger and its freedom 
is less exposed. Tryanny, said Aristotle, can succeed in a 
country only by sowing division among its citizens. The 
enemies of tyranny have always sought to bring men to- 
gether, and the tyrants have sought to divide them in order 
to weaken and conquer them. Therefore, let us bring men 
together from their early childhood. The habit of living 
together at an age when the causes of discord are few and 
unimportant will fortify the social union and will accustom 
all citizens to consider themselves members of the same 
body and of the same family. The disparity of wealth and 
status will then lose its importance, and the powerful voice 
of nature, which reminds men of their basic equality, will 
find men’s ears ready to listen to it. The sad solitude, so 
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harmful to children because it often gives their character 
a touch of malice or cruelty, will be replaced by the energy 
which a society of equals inspires. By learning that they 
need their schoolmates’ cooperation for their games, the 
children will learn to be grateful and solicitous toward each 
other. These exchanges of cordialities will generate in 
their tender souls the love of society and the recognition of 
the mutual dependence of all members of the human species. 
The children will thus see the necessity for subordinating 
their wishes to those of others, for being polite, considerate, 
patient, and flexible, and for circumscribing within just 
limits their natural instinct for freedom. 

These are some of the motives which must convince us 
of the advantages and necessity of public education. 


EXCERPTS FROM CHAPTER IX. RULES OF 
PHYSICAL EDUCATION 


The discovery of gunpowder has brought us many evils, 
among them the indifference of legislators to men’s physical 
condition. When war appeared as a struggle in which men 
were employed as intelligent beings, and not as machines; 
when the warriors on land or on sea fought with their hands 
and swords, and were in bodily contact with their enemies; 
and when strength and dexterity were needed to wield a 
weapon and to prevail over an adversary—then the physical 
perfection of men’s bodies was the main instrument of a 
nation’s safety and, consequently, a most important object 
of its legislators. 

Today, however, machines have taken the place of men, 
and the true warriors are the gun and the cannon. Today, 
a soldier dies without knowing who kills him, he attacks 
men he does not see, and he is put to death by someone 
who may be stronger or weaker than he is. Circumstances 
having changed so completely, legislators now dedicate to 
the perfection of armaments the care they once reserved 
for the perfection of man; and when the modern inspector 
has verified the good condition of his country’s armaments, 
he does not even glance at the men who are supposed to 
use them. 

There is no reason, however, why man should not improve 
his physical as well as his moral qualities. With the right 
education, the right moral standards, the right laws, the 
body as well as the spirit of citizens will improve. Today, 
a better physical condition of a nation’s citizens may no 
longer produce a military superiority, but it will produce a 
much more precious superiority in peacetime, and will make 
people wealthier and happier. This is the object to which 
a legislator should direct his attention in his program of 
physical education. 


The law should prescribe exercises which strengthen 
the children’s bodies. In the hours set aside for physical 
education, the children should run, jump, climb trees, 
wrestle, lift weights, and perform other activities which 
give more vigor and agility. Swimming should be 
one of the prescribed exercises if the sea or a river is 
nearby. At least once a week, in all seasons, the children 
should be taken where they can practice this useful and 
healthy exercise. Instruction should start during the sum- 
mer and continue regularly in the following months, so 
that the children will gradually get used to colder tempera- 
tures and learn to face the icy water in winter, 


I would also recommend another exercise, suggested by 
the profound author of Emile, who was probably influenced 
by that most eloquent French writer and observer of nature, 
M. de Buffon. I am referring to the advice that at least 
once a week children should play at night. This suggestion 
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is more important than it may seem, because darkness 
frightens men and, at times, even animals. Reason, knowl- 
edge, and courage help to free some people from this feeling, 
which has a natural cause. It is the same cause which 
makes deaf people suspicious and some other people super- 
stitious: it is the ignorance of the things which surround 
us. Man is used to identifying things from afar, but when 
he cannot see what surrounds him, his imagination runs 
wild and makes him see a thousand things and a thousand 
motions which could harm him and from which he has no 
sure protection. Although he may know where he is, he can 
never be as sure of the place as if he could see it. If in 
the dark he hears a strange noise, the instinct of self- 
preservation puts him in a state of defense and vigilance, 
and makes him fearful. If he does not hear any noise, he 
is still apprehensive, since he knows that there may be 
danger in silence as well. To reassure himself, he must 
assume that things are exactly as they were before, as they 
should be; and once his imagination is set in motion, he 
loses control of it and becomes even more frightened, the 
instinct of fear being stronger than reason. Moreover, in 
the darkness it is difficult to judge the correct size of an 
object. Whoever has traveled at night has often mistaken 
a shrub nearby for an enormous tree farther away, or an 
insect flying near his eyes for a big bird in the distance. 
We read in the account of Cook’s third voyage about an 
English sailor lost on a desert island of the South Seas, 
weakened by sickness and hunger, unable to utter a sound 
and call for help, compelled to crawl on all fours, who ap- 
peared in the night like a gigantic monster to the brave 
warriors sent by Cook to search for him. Similar experi- 
ences are far from rare, and great harm has often come 
from such errors. 

The remedy for this evil is to be found in its causes: our 
becoming familiar with a situation curbs our imagination, 
and our frequent erring prevents further errors. As regards 
our imagination, we know that it is stirred only by new 
things, while the objects we have often seen awaken no 
longer our imagination, but our memory. As to our errors 
of vision, we learn from them to acquire a better judgment, 
like a child who slowly learns to judge the position of an 
object. How many times does a child stretch his arm in 
vain to take a distant object before he learns how far his 
arm can reach? And, to give another example, how many 
times must a fisherman throw his spear in vain at fish 
in the sea before he learns the angle that a ray of light 
makes as it emerges from the water into the air? In the 
same way a man who in the night has often been mistaken 
about the sizes of certain objects will learn after a while to 
appraise them correctly. 

Therefore, in order to free children from fear of the 
dark and from the errors caused by it, it 1s necessary to 
accustom them to darkness. This is why, following Rous- 
seau’s advice, I propose that children be led to play in the 
dark at least once a week. 


CHAPTER X, ARTICLE VI. ON RELIGION 


If I were not writing for all people and all times, if the 
object of the science of legislation were not universal and 
perennial, and if there were in the world only one Deity 
and one faith, then I would discuss this subject in more 
detail. I shall point out here only those rules which can be 
of universal use, and I hope that after this explanation no 
reader will accuse me of superficiality for the brevity with 
which this subject is treated. 

Without approving or disapproving Rousseau’s view as 
to the age at which the first ideas about religion should 
be given to his pupil, I do not think that his system could 
be applied to a program of public education. I believe that 
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in our plan some religious instruction could be given when 
the children reach the age of seven or eight—the age at 
which they are taught the first moral principles. In fact, 
the same teacher who is in charge of moral education 
should use the Sunday hour for religious instruction. 
Someone may say that this instruction should be entrusted 
to a clergyman and not to a secular educator, but I shall 
answer that, since no religion prevents a father from teach- 
ing its doctrines to his sons, it certainly will not prevent an 
educator who takes the place of the father from doing the 
same. I do not think that it would be advisable to multiply 
uselessly the number of teachers; moreover, one must as- 
sume that the educator chosen by the public authority is 
more qualified to teach children than a man who has de- 
voted his attention to completely different matters; and, 
finally, I shall say that, as long as the interests of the 
clergy are not exactly those of society and the state, it is 
dangerous to let it take part in public education. 

If we do not want to make idolaters or anthropomor- 
phists of our children, the teacher should use all possible 
means to give the simplest and loftiest idea of the Deity, 
eliminating from his expressions anything which might re- 
late the Deity to material images, as man is unfortunately 
inclined to do. 

Do not try to envision, the teacher will say, the nature 
of the Being you are to worship. Be satisfied to know that 
nothing of what you see, of what you touch, of what you 
know or could know, has any place in His nature. As the 
Creator of all that exists, an incomprehensible and in- 
finite distance separates Him from His creation. Beginning 
and end have no relevance for Him who has always been 
and always will be. As pure Spirit, He has no relation 
with matter, except that He has created and preserved it. 
In this part of the universe which we inhabit, man has 
been more favored than any other creature and must, there- 
fore, show more gratitude. The love for the Supreme 
Being and the acceptance of the destiny He has set for us 
are the duties by which man can show his gratitude. These 
duties are the objects to be taught in the hours set aside 
for religious and moral instruction. 

I have indicated here how the educator should give the 
children a concept of the Deity and of the duties which 
derive from it. As to the manner in which these thoughts 
should be developed, it will be the teacher's task to explain 
them and to put them within reach of the children's under- 
standing. Since there are so many religions in the world, 
I shall not attempt to examine the particular principles of 
any of them: I shall only recommend that the teacher use 
all his zeal to prevent false maxims of morality or trends 
toward fanaticism and superstition from taking hold of the 
children's minds. This is especially important in the case ot 
children who later in life would have no opportunity for 
further studies which might correct their first impressions. 

The practice of a faith should correspond to the ideas we 
have described, Prayers should be brief and simple, re- 
flecting the enlightened principles of universal ethics— 
principles which are embodied in our divine religion. This 
is all that the universal character of my work enables me 
to say on this subject, and I shall leave to the legislators 
of each nation the task of perfecting this necessarily in- 
complete part of my educational system. 


CHAPTER XXIII, EXCERPT FROM ARTICLE I. ON THE 
NECESSITY OF TEACHING COMPASSION TO THE 
CHILDREN OF WEALTHY PARENTS 


The moral instruction of the wealthy children who study 
for an intellectual profession should be basically the same 
as that of the other children, except that the principle of 
human equality should be given more prominence. To this 
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end the educator will insist on the respect due to every 
man, on the injustice of giving importance to a man's 
status, and on the foolishness and meanness of being vain. 
The teacher will also show that power without virtue and 
honors without merit lead to haughtiness and stupid ar- 
rogance; that modesty is, instead, an indication of great- 
ness and superior talent; that all men need each other; and 
that much gratitude is due by the more fortunate to the 
obscure and humble laborers of the working classes. 

There is a virtue called humanity: it is fostered by a 
feeling known as compassion, which is found in all men 
endowed with some imagination. This feeling needs to be 
nurtured and encouraged in those people who, by their 
nature, are less apt to develop it; and yet, these are the 
people whose humanity can be most useful. In order to 
become compassionate, a child must know that there are 
people like himself, who suffer as he has suffered, who 
feel the same pains he has felt; and when he sees someone 
suffer, his imagination should enable him to identify him- 
self with the one who suffers. Animals, very young 
children, and idiots are not compassionate because they 
lack imagination or have not yet developed it; and one 
finds usually little compassion in rich and powerful people 
because as a rule they have not experienced many hard- 
ships and do not expect any. Education can remedy this 
situation, however, by helping to develop compassion in 
children at a receptive age, when their imagination can 
easily be broadened and strengthened. 

As part of his moral instruction the educator could 
awaken the feeling of compassion by pointing out how 
often any man can incur misfortunes which had seemed 
most unlikely to befall him. The wealthy children should 
also be taught that it is wrong to look from too far away 
at the pains, the troubles, and difficulties to which poor 
people are constantly exposed; they should be made to see, 
instead, the possibility of their having to go through 
similar hardships and to face some evil which had not 
been anticipated and could not be foreseen. If we think 
how forcefully these truths can be demonstrated on the 
basis of what has often happened, we shall realize the 
effectiveness of this instruction and the necessity of adding 
it to the moral education of the wealthy children. I did 
not stress this need in the education of poorer children 
because to poor people humanity usually comes more 
spontaneously: in fact, the nature of their condition seems 
to bring forth the feeling from which humanity grows. 


CHAPTER XXV. ON SCIENTIFIC EDUCATION : EXCERPT 
ON THE RELATIONSHIP BETWEEN ALL THE TRUTHS 


All truths are linked together, and this chain, continually 
interrupted in men’s eyes, is so well connected in the 
Deity’s supreme intelligence that all knowledge of it is re- 
duced to one indivisible principle. All truths are the more 
or less distant consequences of this principle. 

If we could know all the truths, we should be able to 
discover this chain and arrive at this principle. We should 
then see that each science is based on a principle of its 
own, and that the principles of all the different sciences 
can be traced to that one indivisible principle on which all 
of them depend. If we could reach this point, man’s 
knowledge would be as vast as that of the Deity. There 
would be no difference, then, between the intelligence of 
the Creator and that of the creature, except for the fact 
that the Creator’s vision would encompass in one percep- 
tion all the consequences of this primary principle, while 
man would only see such consequences one at a time. 

Man, however, is as far from discovering and knowing 
all the truths as he is from a knowledge of the Deity. And 
if man cannot know all the truths, he not only cannot 
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know the chain which links them together, but he cannot 
even see the connection between the truths he knows, since 
this connection is continuously interrupted by the truths he 
does not know. For the same reason he cannot even see 
the connection between the truths of one science. This ex- 
plains why so far no science has reduced all its principles 
to one principle, and why the sciences which have made 
more progress are those which have fewer principles. 

In other words, the knowledge of man is limited to a 
few small and separate fragments of the immense chain 
which has its origin in that one indivisible principle. This 
chain has several branches, each of them representing a 
science, and we can know only a few truths in each science, 
without being able to see the connection between them. 
At most we can perceive the connection between some 
truths in one branch of the chain. What we must try to 
know is the first principle, or the metaphysic, of a science. 
The instructor's task should be that of showing the pupils, 
as they advance in the study of a science, the truths which 
they gradually encounter, the links between them, and the 
common principle on which they are based. . . . This ap- 
proach would be of help to our young people as well as 
to the sciences themselves. By knowing the gaps between 
the truths in a given science, as well as the limit of one's 
knowledge of that science through the separation of what 
man does not know and cannot know from what man does 
not know but can know, the students would identify the 
exact point from which to start in order to bring that 
science to a higher degree of perfection. 

This guidance would give the students a realistic judg- 
ment, so that they would not feel awestricken by the im- 
mense volumes which have been written on each science, 
and instead of getting lost in the abundance of existing 
material, they would be able to appraise the progress made 
and to start their own research from the point reached by 
those who preceded them. If this method were followed 
for all sciences in many nations, with a common goal 
pursued by all from the same starting points, perhaps men 
would in time be able to discover all those truths which are 
within the range of the human spirit. 

The future will tell whether these hopes are well founded. 
For the moment let us be satisfied with having suggested 
for our scientific instruction what seems to be the design 
indicated by nature for the evolution of man's intellectual 
faculties. 


CHAPTER XXXVII. ON THE ONLY ORIGINAL PASSION 
OF MAN : HIS LOVE OF HIMSELF 


Man loves himself. This is the only passion inherent in 
his nature and inseparable from it. This is the only 
original passion: all the others are factitious, different 
forms of the same feeling. Man loves himself in the state 
of wild independence and he loves himself in a civilized 
society; he has loved himself always, in all places, in all 
circumstances, under all governments. He has not, how- 
ever, always loved glory; he has not always loved wealth. 

When man was still living in the wilderness, before the 
establishment of any social organization, he did not love 
power, since power presupposes the loss of independence 
and the desire to regain it; he did not know the love of 
country, since there were no countries; he did not know 
greed, because greed presumes the existence of property. 
He loved idleness, because he could easily indulge in it; 
and was inclined to vengeance, because no public authority 
restrained him from it or assured him of protection. 

Man began to love power when he became less independ- 
ent; he began to know greed when he acquired property ; 
he got attached to his country when he finally had one; and 
he began to aspire to glory when he felt the need to dis- 
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tinguish himself from others and to have their approval. 
As human society became more closely knit, all these pas- 
sions became stronger, thriving in some states more than 
in others, depending on the physical, moral, and political 
circumstances prevailing in the various countries. With 
the passing of time, in some states these passions weakened 
and disappeared, while in others they were strengthened 
and glorified. Those countries prospered most where the 
leading passions reflected the combination of will and duty, 
where the citizens wanted to do what was their duty to do. 
Those nations, on the other hand, declined where the pas- 
sions did not produce this happy combination and pushed 
the citizens’ will far from their duty. 


CHAPTER LIII. ON FREEDOM OF THE PRESS 

If wise laws aim not only at establishing what is good, 
but at preserving it; if the future prosperity of a nation, no 
less than the present, needs the full attention of an en- 
lightened legislator; if the task of this legislator is not 
limited to the elimination of existing evils, but requires 
also the prevention of those, caused by unknown circum- 
stances, which he is unable to foresee; if we do not doubt 
these truths, then we cannot doubt the advantages of free- 
dom of the press, which is in admirable accord with all 
these views. 

In every nation there is an invisible tribunal which 
is constantly in session, and is stronger than kings, minis- 
ters, laws, and magistrates. This tribunal can be per- 
verted by bad laws, can be corrected and made virtuous 
by good laws, but cannot be opposed or dominated by 
either; and it shows us that sovereignty is really in the 
hands of the people even when it has been entrusted to a 
king or a senate. This tribunal is that of public opinion. 

In a corrupt and ignorant nation, this tribunal acts 
against its own interests and by its all-powerful decrees 
opposes good and perpetuates evil. But in a nation raised 
according to our plan of public education and imbued with 
the passions which our laws would try to establish, in a 
nation which has renounced error and has approached 
truth, this tribunal would be wise and virtuous: it would 
only need to know what is the good to be done and the evil 
to be avoided in order to perform the one and prevent the 
other. Public prosperity would then be preserved, thanks 
to the wisdom of the legislator and the steadfast vigilance 
of this most powerful tribunal. 

In this tribunal there is no open forum or open session. 
How, then, can it be appraised of a useful law being dis- 
regarded, or of a fault being found in some other law, or 
of a serious mistake being made by the government? How 
can its approval be obtained for a good proposal? How 
can it be informed of some wicked design by a high official, 
or of some abuse of authority by a magistrate? How can 
it be protected from that apathy with which prosperity, 
aided by man’s natural laziness, often envelops a whole 
nation? How can this tribunal always be vigilant, and 
always give the wise legislator all possible help in order 
to enable him to make the right decisions and to enact the 
best laws? 

All this can be achieved by means of a free press, It 
must be the legislator’s duty to establish freedom of the 
press, to protect and defend it. Public interest and legisla- 
tion itself require it; and justice, a goddess who must al- 
ways be consulted and obeyed by the legislator, demands its 
lasting presence. The reason for this need is very simple. 

There is a right which is common to every individual 
of every society: a right that cannot be lost, or renounced, 
or transferred, because it is dependent on a duty which is 
incumbent on every person in every society, and from 
which no one can be freed as long as the society lasts. This 
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duty requires that everyone contribute, as much as he can, 
to the good of the society to which he belongs; and the 
right which is contingent on this duty is that of letting 
society know one’s own ideas on how to increase what is 
good in it and how to diminish what is bad. 

Freedom of the press is based, therefore, on a right 
which one cannot lose or surrender as long as one belongs 
to a society; a right which should take precedence over all 
laws, since legislation itself has been influenced by it; a 
right which can be destroyed by violence, but is defended 
by reason and justice. The laws cannot interfere with this 
right more than they can with any other right, and their 
action can be directed only against a person who has abused 
it. There is no right which a wrongdoer cannot abuse, and 
yet the laws permit the exercise of every right and punish 
only the abuse of it. This rule should apply with even 
more reason to the right of which we are speaking, since 
its exercise is more precious and its abuse more difficult 
than that of many other rights. If the evil that man can 
do with the press can be less easily concealed and more 
easily repaired than the evil man can do with the sword, 
why should one fear the press more than the sword, and 
why should one spy upon those who write more than upon 
those who are armed? 

Instead of destroying such an invaluable right, why not 
subject the one who abuses it to that same law to which 
whoever abuses any other right is subjected? Why not 
establish that any printed writing must contain the name of 
the author, or at least that of the publisher; and that when 
the author’s name is not printed, the publisher must answer 
for him and, in case of a legal suit, must be able to identify 
him, so that the author may be prosecuted by anyone whose 
interests or reputation has been unfairly injured by his 
writings? This is the only provision which would be re- 
quired by the penal system we have proposed, because 
everything else is foreseen in our criminal laws which 
would protect the author if he is innocent or indicate a 
penalty proportionate to the crime if he is found guilty. 
In this connection we refer to what we have written in our 
Book III, especially to what is said in the chapters on 
crimes against the Deity, against the Sovereign, against 
the public order, against public morality, and against the 
honor and the dignity of citizens. The reader will see that 
ali the crimes which can be committed through the press 
are evaluated and dealt with in those chapters. I may 
add here that freedom of the press, far from being fatal to 
the reputation of a citizen, is his surest protection. When 
there is no means of communication between an individual 
and the public, everyone is exposed without defense to the 
secret blows of malice and envy: a man can see his reputa- 
tion impaired or destroyed without being able to know 
either his enemies or their schemes. With freedom of the 
press, this evil is less frequent and more easily counter- 
acted: a potential slanderer would often hesitate and con- 
sider the consequences of his action, knowing the ease 
with which the true facts could be printed and his wicked- 
ness made public. 

One may say: if error is always harmful, even when 
there is no crime involved, an author may become harmful 
without committing a criminal offense. In this case, what 
is the remedy when the press is free? The remedy is the 
freedom of the press itself, An error is never harmful 
when it is recognized as an error or when one can have it 
recognized as such. If an error by a writer is recognized 
as an error by the public, then the general disapproval 
constitutes the penalty and the remedy. If, on the other 
hand, an error is not so recognized, then—since all errors 
harm somebody—it certainly will be challenged and re- 
futed on the basis of evidence sustaining the truth. Thus, 
the triumph of truth will constitute the penalty and the 
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remedy; and the public will gain by the enlightened dis- 
cussion which can take place in a free society. 

We see, then, that as the errors are published, they 
will either be discredited or challenged; and while before, 
under the cloak of darkness, they could gradually expand, 


attract the less cautious, and perhaps seduce those who- 


have the power in their hands, in a climate of freedom they 
will appear in all their deformity and will give truth the 
opportunity to shine and triumph. 

The publication of error is, therefore, the best remedy 
against its seductions. Error can only lose by being ex- 
posed to the public, while truth can only gain. Error may 
impose itself as long as it is looked upon from one side 
only, and truth may appear uncertain if it is not examined 
from all sides. Let, then, both error and truth be fully ex- 
posed. One side alone will not satisfy for long so many 
observers: they will form a circle all around and have a 
good view of what is in the middle. This is the circle 
which will be able to unmask error and dispel the doubts 
about truth. 

From whatever angle we consider it, freedom of the 
press is, therefore, one of the great blessings, from which 
many other blessings derive; it is one of the most impor- 
tant rights, and it helps to preserve other rights: it is 
one of the freedoms least apt to degenerate into license; 
and it constitutes one of the best ways by which legislation 
can help and sustain public enlightenment. 

In conclusion, thanks to freedom of the press the ancient 
wish of Plato may well be fulfilled. In his Republic (Dial. 
V) he looked forward to a happy country in which either 
the philosophers would reign or the kings would phi- 
losophize. In the legislative system we envisage, both 
these conditions would become a reality because the laws 
would produce philosophers and make them reign, and 
would restrain the kings and compel them to philosophize: 
the philosophers would reign by forming and directing 
public opinion, and the kings would philosophize in order 
to make sure that public opinion would give them its sup- 
port. 


VI. THE HOUR OF GLORY 


The publication, in the fall of 1785, of Book IV of 
The Science of Legislation brought Filangieri’s popu- 
larity in the Western world to a new height. The 
subject of education was of great interest everywhere, 
and the three new volumes were promptly translated 
into several languages. New Italian editions of the 
whole opus were also published, as well as new editions 
in other languages, including, for the first time, Russian 
and Swedish. Moreover, numerous new essays and 
articles on the Neapolitan jurist appeared in a num- 
ber of European journals, giving further proof of Filan- 
gieri’s widespread fame. 


ILLUSTRIOUS VISITORS FROM MANY COUNTRIES 


Filangieri was now one of the most admired and 
revered men in Europe, and more and more people 
came to see him as on a dutiful pilgrimage. We know 
from letters, diaries, and other sources that all these 
visitors truly enjoyed their encounters and conversa- 
tions with Filangieri in his pleasant home in Cava. His 
good friend Donato Tommasi, who himself was often a 
guest of the Filangieris, gives us a picture of these de- 
lightful gatherings, where thoughtful men discussed 
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Fic. 2. The Filangieri Museum in Naples, containing docu- 
ments, art treasures, and mementos of the Filangieri family 
(courtesy of Baron Francesco Acton di Leporano, director of 
the museum). 


serious problems of mutual interest or chatted infor- 
mally about less solemn subjects. In fact, Tommasi 
describes Filangieri as a perfect host, who knew how to 
engage in profound scientific debates, but was at times 
lighthearted and jovial in a most amiable atmosphere. 
Fairly often Filangieri’s wife also took part in the 
conversations, and the visitors were charmed by her 
own personality and by the feeling of love and affection 
that husband and wife showed toward each other. One 
should note that visits and discussions with friends did 
not mean that there was any slowdown in Filangieri’s 
work: he still was at his desk ten or twelve hours a 
day, and he compensated for the time spent with his 
guests by staying up later at night.* 

There was no exception to the enthusiastic admira- 
tion that all visitors felt for Filangieri, and indeed his 
person must have exerted a real fascination if so many 
people cherished his friendship all their lives and felt 
the need to extol him in their writings. It would be an 
impossible task to speak here of all those who came to 
see Filangieri in the final years of his life, from 1785 to 
1788, but we must recall at least a few of the most 


eminent men who came to Cava and later wrote of 


1 For a more complete description of this period in Filangieri's 
life see Tommasi, of. cit, pp. LXXIV-LXXVIII. 
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their experiences. The visitors from northern Europe 
were the most numerous, and we shall first mention 
Friedrich Meyer, a writer and diplomat from Hamburg 
who as a young man had traveled in Italy and had met 
Filangieri when he was still living in Naples. Meyer 
visited Filangieri again in Cava and always followed 
his activity with the keenest interest. In 1792, four 
years after Filangieri’s death, Meyer published in Ber- 
lin his Darstellungen aus Italien, translated into French 
under the title Voyage en Italie. In his book Meyer 
spoke of his friend with the warmest affection: 


Filangieri! I pronounce this name with the deepest re- 
spect and the most vivid emotion: it is the name of a 
truly great and good man who died too soon.... To the 
elegance and handsomeness of his figure he joined the 
brilliance and nobility of his intellect, and the probity 
of his incorruptible character. Gaiety, affability, sensi- 
bility, and sincerity were visible in his face. His dignity 
and gracefulness of manners, the charm of his conversation, 
the harmonious tone of his voice, captivated everyone at 
the very first meeting. From a more intimate acquaintance, 
a warm and enthusiastic attachment to him invariably 
followed.? 


Another German writer and statesman, Johann Hein- 
rich Bartels, also traveled in southern Italy and, having 
made Filangieri’s acquaintance, became his life-long 
friend. After Filangieri’s death, in his Briefe über 
Kalabrien und Sizilien, Bartels showed his feelings of 
admiration in passionate terms: 


To know Filangieri was to love him. . . . He always 
followed the straight path, despising all hypocrisies and 
roundabout ways. He told the truth with vigor and 
clarity whenever it could be useful and never kept silent 
because of fear. The hours I spent with him have been 
among the most beautiful in my whole life. . . . How 
much happiness suddenly disappeared in Italy with his 
passing! ? 


Still another German traveler, Johann Isaac Gerning, 
in his book Reise durch Oestreich und Italien also re- 
called his visit to Filangieri in the warmest terms. 
Writing almost fifteen years after Filangieri’s death, 
Gerning was still full of esteem for his Italian friend 
who had impressed him with "his clear intellect, his 
cosmopolitan vision, his humanity, and his love of 
truth." * And we should also mention Arnold Hermann 
Ludwig Heeren, who came to visit Filangieri at the 
end of 1786 and discussed with him his ideas on the 
economic interpretation of history—a subject in which 
Heeren was a pioneer and in which Filangieri himself 
was undoubtedly interested. 
| From Denmark came the archaeologist and historian 
Friedrich Münter. A Freemason and professor of 
theology at the University of Copenhagen, he was to 


2 See F. Meyer, Darstellungen aus Italien, pp. 405-413; for 
excerpts in English see Filangieri, The Science of Legislation, 
transl. R. Clayton, 1: pp. IX-XIV. 

3 Quoted in Riformatori napoletant, p. 642. 

4 Ibid., p. 644. 
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Fic. 3. Interior of the Filangieri Museum in Naples: entrance 
to the library (courtesy of Baron Francesco Acton di Leporano, 
director of the museum). 


become in 1808 Lutheran bishop of Zealand. Still in 


his twenties, Münter traveled extensively in Italy and 
other countries, making contacts with groups of Free- 
masons in various cities. On his first trip to Naples, in 
1785, he met Filangieri and was 1mmediately attracted 
to him. A prolonged sojourn in Cava on a subsequent 


trip strengthened their friendship, and their relationship 


remained extremely cordial until the end. As Benedetto 
Croce wrote in one of his essays on Neapolitan life, 


Münter's religious convictions were of a peculiar kind 


for one who had chosen an ecclesiastic career. According 
to Croce, he was a sort of a deist, whose belief in the 
truth of the Christian religion was conditioned by the 
clause ‘as I myself understand it.” 5 

It is not surprising that the future Protestant bishop 
approved of Filangieri's religious views. This is what 
he wrote in Nachrichten von Neapel und Sicilien, trans- 
lated from the Danish and published in 1790: 


Filangieri was a true Christian. His religious views 
reflected his humanitarian heart and were as enlightened 
as one would expect from such a great spirit. . . . He 
knew that faith does not depend only on one's will and he 
was, therefore, tolerant toward all. He would have liked 


to see a merging of all religions and he thought that this 


5 B. Croce, Aneddoti di varia letteratura 3: p. 169 (“Federico 
Miinter e la massoneria di Napoli nel 1785-86," pp. 168-180). 
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was not an impossible task, although he was aware of the 
difficulties involved.® 


In his book Miinter recalled his friend with the 
greatest affection and admiration: 


He had the kindest and purest soul, a soul which ap- 
pealed to anyone who could appreciate a noble sim- 
plicity.... I still see his free and open brow, his gentle 
eyes, the calm serenity of his face, his noble bearing, his 
pleasant and confident manner. ... He always said what 
he thought, and his acts agreed with his words. He often 
spoke with angry vehemence against despotism, his heart 
burning for the rights and freedom of men.... He knew 
his worth, but with his friends he never showed vanity or 
pride.‘ 

Munter’s devotion to Filangieri is further proved by 
his translation into German of Donato Tommasi’s eulogy 
(Elogio storico del Cavaliere Gaetano Filangieri), writ- 
ten soon after Filangieris death—a eulogy which, 
thanks to Munter, appeared in most German editions 
of The Science of Legislation. 

From Paris came one of the great French jurists, 
Charles Dupaty. A strong advocate of penal reforms, 
Dupaty was also an active Freemason. He arrived in 
Naples in 1785 and was received at the Royal House, 
where he expressed the desire to see Filangieri in Cava. 
The queen’s secretary was promptly instructed to an- 
nounce to Filangieri Dupaty’s arrival: “M. Dupaty is 
the most eloquent and esteemed magistrate in France; 
he is a great admirer of your work, which he discussed 
often with Benjamin Franklin. He himself is writing 
at present on the same subject.” 8 

Dupaty was, unfortunately, unable to accomplish 
what he had hoped to do in the legal field: he died still 
young in 1788, the year of Filangieri’s death. He did 
leave, however, a very interesting book, Lettres sur 
l'Italie, in which he gave a brilliant description of his 
Italian trip. Among the other French admirers of 
Filangieri one should not forget his early translator, 
Jean-Antoine Gauvin Gallois, and Claude Pastoret, a 
well-known jurist and political writer from Marseilles. 

Many other famous men of Europe came to Cava in 
order to pay homage to Gaetano Filangieri and enjoy 
conversing with him. We should mention at least one 
more visitor, the greatest of German poets, Johann 
Wolfgang von Goethe. In 1786, at the age of thirty- 
seven, Goethe set out from Carlsbad, where he was 
vacationing, on that memorable journey to Italy to 
which he had looked forward with intense longing. At 
the end of February of 1787 he arrived in Naples and a 
few days later he went to see Filangieri, with whom— 
according to some sources—he already had exchanged 
some correspondence.® Goethe, four years older than 
Filangieri, was already a famous man, but—as Bene- 
detto Croce observes—at that time Filangieri probably 


6 Quoted in Riformatori napoletani, p. 643. 

7 Ibid., p. 643. 

8 Ibid., p. 647. 

9 See B. Croce. Aneddoti di varia letteratura 3: p. 32. 
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was even more famous than Goethe.? The two men 
met several times, and of these historic encounters 


Goethe spoke in his Italienische Reise under the date of 
March 5, 1787 : 


I must speak here of an extraordinary man, Gaetano 
Filangieri, well known for his work on The Science of 
Legislation. He belongs to the group of young reformers 
whose goal is the freedom and happiness of all people. 
One recognizes in him a soldier, a knight, a man of the 
world; but his bearing is tempered by a delicate moral 
sense which pervades his whole person and shines gently 
through his acts and his words. He is devoted to his king 
and his government, although he does not approve of many 
things which take place here. Like many others, he is 
afraid that the emperor Joseph II may extend his despotic 
influence on this land, and he spoke with frankness about 
such a danger.! He discussed at length Montesquieu and 
Beccaria, as well as his own writings; and in everything 
he showed a spirit of good will and a desire to be helpful. 
In one of our first meetings Filangieri spoke to me of a 
writer to whom these young Italian legislators look with 
deep respect, rating him above Montesquieu. His name is 
Giambattista Vico. I was able only to glance at a copy of 
his work, and from my cursory survey I had the impression 
that his predictions of what will take place in the future 
are founded on a serious study of history and of contem- 
porary life.!? 


In another page of his Italienische Reise, written a 
few days later, Goethe described a somewhat strange 
dinner party given by an unnamed princess in a Nea- 
politan mansion. This princess has been identified by 
Benedetto Croce as Filangieri’s younger sister Teresa, 
a rather eccentric lady who was the wife of an old 
nobleman, Prince Filippo Fieschi Ravaschieri di 
satriano.? At the big dinner table Goethe sat between 
the princess, who was in a very gay mood and made 
jokes all the time, and Filangieri, who was talking 
about legal reforms. Goethe, caught in the middle, had 
this to say in his diary: 


While the princess was busy serving me the best morsels, 
I was discussing with Filangieri the most serious problems. 
As a matter of fact, I have never heard Filangieri utter 
an insignificant word. In this and in other things he is 
like my friend Georg Schlosser;1* but being a Neapolitan 
and worldly wise, he has a more flexible temperament and 
more affable manners. 


When Filangieri’s sister saw that Goethe and her 
brother were having a serious discussion on legal issues, 
she interjected: “I have told my brother many times 
that if new laws are made, we ‘shall have to find the 
way to evade them; we already know how to deal with 


10 [bid., p. 33. 

11 According to Croce, nowhere else is there any indication 
of Filangieri’s fear of Joseph II. Since Goethe himself was 
opposed to the Austrian emperor, it is possible that he over- 
emphasized Filangieri’s fears. See B. Croce, ibid., p. 33. 

12 Goethe, Italienische Reise 1: pp. 197-198. 

13 B. Croce, Aneddoti di varia letteratura 3: p. 30. For the 
description of the dinner party see Goethe, op. cit. 1: pp. 206— 
210. 

14 Georg Schlosser, writer and jurist, was Goethe's brother- 
in-law. 
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Fic. 4. Interior of the Filangieri Museum in Naples: the 
library, with books collected by Gaetano Filangieri and letters 
addressed to him by eminent persons—Benjamin Franklin 
among others (courtesy of Baron Francesco Acton di Leporano, 
director of the museum). 


the old ones.” Apparently, these words made an im- 
pression on Goethe, who quoted them again, in a 
slightly different form, in his Sprüche in Prosa: “If 
one wanted to study all the laws, one would have 
no time to find out how to break them.” 15 

Goethe kept a friendly relationship with Filangieri 
until the end, and he spoke of the Neapolitan jurist once 
more in his Wilhelm Meisters Wanderjahre, in which 
he mentioned Filangieri together with Beccaria as Italian 
representatives of the Enlightenment.1® There was un- 
doubtedly a steady exchange of correspondence between 
the two men after Goethe’s return to Germany, but 
unfortunately their letters have not been preserved— 
Goethe’s letters to Filangieri having been lost in the 
fire of 1799.1" | 

Also lost was the letter sent to Filangieri by Frank- 
lin upon receiving the three volumes of Book IV. 
Franklin had returned to America in September, 1785, 
and Filangieri was eager to have the opinion of the 
American statesman on his new work, as shown in 


15 Goethe, Sprüche in Prosa, p. 55. 
16 See Goethe, Wilhelm Meisters Wanderjahre, p. 57. 
17 B, Croce, Aneddoti di varia letteratura 3: p. 32. 
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Filangieri's letter of December 24 of that year, which 
we have already quoted. In that letter Filangieri had 
also asked Franklin how many additional copies of the 
new volumes he should send him, knowing that Frank- 
lin liked to give some copies of every volume to his 
friends. Since Franklin's answer has not been pre- 
served, we can only surmise that he commented upon 
the new volumes very favorably, since he later spoke of 
Filangieri’s “invaluable work"; and, no doubt, he 
ordered several copies of each of the new volumes. 


FILANGIERIS NEXT CHALLENGE: LAWS 
CONCERNING RELIGION 


Being human, Filangieri could not be insensitive to 
the praise and acclaim of which he was a constant ob- 
ject. The admiration displayed by so many eminent 
men from all countries convinced him that he was in- 
deed a man with a mission and that his task was to 
show the right road for mankind to follow. As often 
happens to people who are engaged in great humani- 
tarian drives, he seemed at times more concerned with 
the whole of mankind than with the people around him. 
It is true that he was devoted to his wife and faithful 
to his friends, but his sense of duty toward humanity 
seemed to prevail over everything else. 

Some of Filangieri's critics have found him somewhat 
naive in his hope to establish a basis for a perfect human 
society and in his attempt to propose the right laws for 
such a lofty accomplishment. Perhaps one must be a 
little naive in order not to be discouraged by the ob- 
stacles which loom invariably on the path of one's mis- 
sion. This seems especially true in the case of a 
religious reformer, and this is what Filangieri revealed 
himself to be in the last, unfinished part of The Science 
of Legislation, the two volumes of Book V on "Laws 
concerning religion." In fact, from what he wrote in 
the first of these two volumes and from the brief outline 
he left of the second we realize that Filangieri planned 
to go well beyond the task that the title "Laws concern- 
ing religion" seems to imply. 

Filangieri began working on Book V at the end of 
1785, soon after publishing the three volumes of Book 
IV. Donato Tommasi tells us that around that time 
his friend's health began to deteriorate, so that the new 
work had to be interrupted more than once. The 
copious notes accompanying the first volume of Book V 
attest to the seriousness of Filangieri's research on the 
history of religions and on this whole arduous subject. 
As Ugo Spirito observes, these notes "show a classic 
erudition which would be rare in a scholar specialized 
in this one subject.’’*® 

At the outset of Book V Filangieri states that he con- 
siders the Christian religion in its purity as the ideal 
faith, and one soon realizes that his ultimate goal is to 
lead all people, through careful legislation, toward a 


religion which would embody in their simplest form the 


18 Spirito, op. cit., p. 14. 
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principles and moral values of Christianity. He con- 
siders any theocratic power as a leftover of barbaric 
ages, when man, in his attachment to independence, sub- 
mitted to a god rather than to the rule of other men; 
and, as a consequence of this submission to the Deity, 
the priests—the interpreters of the Deity—became them- 
selves powerful and influential in the government of 
nations. In Filangieri’s view, this situation must be 
rectified, and he intends to propose laws which would 
abolish any ecclesiastic power that might interfere with 
the rule of the state. 

What use can a legislator make of religion? And how 
can religion contribute to the happiness of society? We 
shall find the right answers to these questions, says 
Filangieri, if we give this part of legislation the same 
precise attention we have given to the other parts. Not 
without reason, Emilio Nasalli Rocca—expressing the 
Roman Catholic point of view, and probably that of 
other organized churches as well—observes that a legis- 
lation of the kind envisaged by Filangieri would go 
beyond what a church authority could accept. Religion, 
says Nasalli Rocca, upholds the principle that a direct 
bond exists between God and man, and this means that 
the state can never have the right to interfere with the 
religious conscience of the individual.!* There is no 
doubt, in fact, that by placing religion on a purely 
rational plane, on the same level as politics or economics, 
Filangieri disregards the inspired character that a 
religious faith has for its followers. 

At any rate, whatever one may think of his approach 
to the problem, Filangieri has one aim only: that of 
helping the great cause of human happiness; and in his 
view, religion must be utilized for the purpose of im- 
proving the condition of human society. The laws, he 
says, punish crime, but are not always able to prevent 
vice or to reward virtue. To accomplish this, the 
legislator needs the help of religion. He must beware, 
however, of certain negative elements which may be 
found in a religious faith, and Filangieri mentions what 
these may be: the belief in a divine judge whose 
standards of good and evil are at variance with what 
is good or bad for society ; the belief that the harm done 
by an individual can be erased by some superficial act, 
without any true repentance; the theory that religious 
offenses should be treated as common crimes; the idea 
that a real faith can be limited to external forms of 
piety ; and finally, the spirit of fanaticism. On the other 
hand, Filangieri also condemns the spirit of irreligion, 
which deprives society of the useful influence that re- 
ligion may have when the legislator uses it to the best 
advantage of mankind. A legislator, says Filangieri, 
should never have recourse to the negative elements of 
religion, since—far from helping—they would harm the 
cause of human happiness. 

What religion, then, can answer the needs of a legis- 
lator who wants to enlist its help for the benefit of an 


19 Nasalli Rocca, op. cit., p. 113. 
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enlightened society? It is Christianity, says Filangieri, 
and he reaffirms his loyalty to it. It is, however—using 
the words of his friend Friedrich Munter—a Christian- 
ity as he himself understood it. Here is how he de- 
scribes his “new religion” in the final chapter of the first 
volume of Book V: 


After all we have said, it is not difficult to determine the 
character of this new religion. Chosen by the legislator 
and encouraged by the government, it would have the task 
of cooperating with the other forces which aim at establish- 
ing and preserving virtue and happiness in a nation. 

The duties prescribed by this religion, the virtues it 
fosters, and the evils it condemns—far from colliding with 
the ideas of civic good and evil—should give these ideas 
further support. The good prescribed by it should be not 
only the good ordered by the law, but also the good the 
legislator would like to obtain without being able to pre- 
scribe; and the evil prohibited by it should be not only the 
evil condemned by the law, but also the evil the legislator 
would like to prevent without being able to condemn. 

The dogmatic precepts of this religion should not be op- 
posed to its moral precepts, and there should be a perfect 
correlation between what one should believe and what one 
should do. The idea of the Deity, which encompasses all 
that is perfect, should sustain the idea of the duties which 
derive from its law. 

Its sanctions should be based on the belief in another 
life; but this belief should not contain any principle which 
might counteract the good effects of this belief. Atonement 
should not be excluded, and hope should not be taken away 
from those who have done some harm, but there should 
also be a sincere repentance and the will to redress the 
wrong done. 

The Deity should be revered with dignity, and no rite 
should ever be admitted as a substitute for other moral 
obligations. Customs which were acceptable in the infancy 
of nations, when a weak public force needed the help of 
theocracy in order to accomplish its task, should not be al- 
lowed to survive once the state has acquired its full power. 
The temples should be a shelter for the needy, not a refuge 
and a protection for the criminals. The clergy should be 
one of the noblest portions of the social body, not a separate 
entity; it should be a model group of citizens, not the ob- 
ject of special rights; it should teach others how to bear 
quietly one’s share of the public burden, and not try to be 
exempt from it; it should show how all must submit to the 
legitimate authority, and not try to have a privileged posi- 
tion in the nation. 

Finally, this religion, if it does not depart from its 
original nature, will never degenerate into one or the other 
of those two harmful extremes, fanaticism and irreligion ; 
and it will avoid such an occurrence as long as it is sus- 
tained by the government and by an adequate legislation. 

But what is the religion which would fulfill all these 
requirements? This will be the object of our next volume.?9 


There is no doubt that the second volume of Book V 
would have described in detail the religion that all na- 
tions were expected to adopt for the good of mankind. 
This second volume was never written, but we know 
from Donato Tommasi’s words and from the outline 
which was found among Filangieri’s papers that the 
universal religion he had envisaged was indeed an 
idealized Christianity, sustained by moral principles 


20 Filangieri, La scienza della legislazione 6: pp. 154-156. 
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rather than by external functions and rituals. It is 
evident that this religion would have had little in com- 
mon with the Catholic Church, since Filangieri was 
opposed to any theocratic power and he clearly disap- 
proved of the way the church of Rome had evolved 
through the centuries from its humble origins. We 
may even question the assertion that the religion ad- 
vocated by Filangieri was a form of Christianity. In 
fact, if Christianity is reduced to a belief in a Supreme 
Being and in the moral principles of the Scriptures, one 
may well equate it with a simple deism or with an ethical 
philosophy. 

The first volume on laws concerning religion was 
not published upon its completion because Filangieri 
wanted it to appear together with the second, which, 
however, was never written. Only in 1791 was the 
volume left by Filangieri published posthumously in 
Naples for the first time—and, as expected, it was 
promptly placed on the Index of condemned books by 
the Roman Church. 

Filangieri would probably have been able to write 
the second volume of Book V if he had been free from 
other duties in the last year of his life. But just at that 
time he accepted a new assignment which kept him from 
doing much writing. 


FILANGIERI AS A GOVERNMENT OFFICIAL 


At the end of March, 1787, King Ferdinand, who in 
the past had always shown great sympathy and esteem 
for Filangieri, invited him to the capital and asked him 
to become a member of the government's Supreme 
Finance Council. Filangieri accepted the king's offer— 
in the hope, no doubt, that after so much theoretical 
writing he would be able to put some of his ideas into 
practice. It did not take long for him to see that all 
his good will would be of little avail in the face of the 
intrigues and selfish schemes that he encountered at 
every step in all public offices. Seeing only cynicism 
and corruption around him, he gradually convinced 
himself that he had been living in a dream, that there 
was an immense gap between his great ideals and the 
mean reality of everyday, and that he was too weak ever 
to influence the course of events. His worsening health 
was also contributing to his depressed state of mind. 
He still tried to lead as normal a life as possible, but it 
was clear by now that he was dying of consumption. 
For too long he had taxed his strength beyond human 
endurance, and he was now paying the price for it. His 
feelings are well described in a letter he sent to his 
friend Friedrich Münter in September, 1787, a few 
months after taking up his new assignment: 


I have read with the greatest pleasure that you are back 
in Copenhagen and that you have plans for the future 


21 For the outline of the second volume of Book V see Tom- 
masi, op. cit, pp. LIX-LXII; the titles of the chapters which 
were planned for this volume ‘are reported in Filangieri, La 
scienza della legislazione 6: p. 377. 
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which, I do hope, will give you all the satisfaction you 
deserve. I will certainly enjoy reading your journal on 
Naples and Sicily [Nachrichten von Neapel und Sicilien], 
and Carolina will be equally interested in it. . I am 
not in Cava any more. The king has called me to the 
capital and has made me a member of his Supreme Finance 
Council. This office keeps me busy only two days a week, 
and I can use the rest of the time for my own work. This 
situation, my dear Miinter, makes it practically impossible 
for me to come to see you in Copenhagen and perhaps to 
settle with you in a country which I would have preferred 
for many reasons to all others. I will show your letter 
to Donato [Tommasi] and will ask him to send you the 
books you wish to have. Believe me, I would like so much 
to come to Copenhagen, or at least to go back to my Cava. 
Naples is not for me: I am and always will be unhappy in 
this immense city. I try to lead an isolated life, but I can- 
not avoid the contact with professional scoundrels and hypo- 
crites. The spectacle of ever triumphant dishonesty and 
ignorance is too close to be ignored. . . . I try hard to 
shake off the feeling of hate which has recently made its 
way into my heart. Please destroy this letter as soon as 
you have read it.?? 


Despite the fact that Filangieri worked for the govern- 
ment only two days a week, his diminished energy pre- 
vented him from doing much else. He had not given up 
his house in Cava, where his wife and children continued 
to stay, and he himself was often there, making the trip 
back and forth on horseback at least once or twice 
a week. 

Although hampered in his initiatives by a rigid bu- 
reaucracy and the power of special interests, Filangieri 
tried to bring about some useful reforms in the economic 
and financial fields. Donato Tommasi tells us that in 
the brief period of his office Filangieri devoted his 
talents to the promotion of the nation's commerce and 
industry, did his best to improve the financial status of 
the government, and made several suggestions for a 
more equitable system of taxation. Among his various 
contributions one should mention a concrete proposal 
for a change in the operation of Apulian grazing grounds 
on the part of the state. The annual lease of these 
grounds to cattle breeders had been marred by briberies 
and frauds, caused at least in part by the short term of 
the concessions. In his Proposal for a six-year lease of 
Apulian pastures, addressed to the king in March, 
1788,? Filangieri suggested a sounder system of con- 
cessions which, in time, could open the way to the 
transfer of the grazing grounds to private ownership. 

As regards monetary problems, there is little doubt 
that Filangieri would have liked to apply to the Neapoli- 
tan kingdom some of the financial methods of the English 
government. In fact, for some time he had been follow- 
ing with keen interest the measures taken by the English 
Treasury in regard to the amortization of its public debt, 


22 Friedrich Miinter did not destroy this letter, which is 
preserved in Münter's archives in Copenhagen; complete Italian 
text in Riformatori napoletani, pp. 780-782. 

23 Original title in Italian: Parere sulla proposizione di un 
affitto sessennale del così detto Tavoliere di Puglia (text in 
Filangieri, La scienza della legislazione 6: pp. 333-355). 
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which had reached an unprecedented level as a con- 
sequence of the American war. A pamphlet by William 
Playfair, entitled An Essay on the national Debt, had 
appeared in London in 1787, and Filangieri praised the 
English author for his sound economic principles which 
coincided with his own opposition to public indebtness. 
Another pamphlet which interested Filangieri was 
Richard Price’s Observations on the importance of the 
American Revolution and the means of rendering it a 
benefit to the World. These Observations appealed to 
Filangieri not only for their views about the problem 
of public debts, but also for Price’s favorable attitude 
toward American independence, a cause for which 
Filangieri himself had always shown complete sympathy. 

These pamphlets so interested Filangieri that he dis- 
cussed them at length with his friend Tommasi and even 
translated some of their passages into Italian. In fact, 
this translation was his last work, and he sent it to 
Tommasi on June 14, 1788, from Vico Equense, a 
small town in the country where he had gone with his 
wife and children for what he thought would be for 
him a brief period of needed rest. In the accompanying 
letter, after his words of praise for the two essays, he 
wrote: “You should leave the capital for a few days, 
my dear friend, and come to see me. My health is not 
good. That of my wife and children is excellent. Little 
Roberto [who had been sick] is now like a splendid 
flower. Come, come, I have so many things to tell 
you.” 24 

Among the things Filangieri wanted to discuss with 
his friend Tommasi were undoubtedly some of the prob- 
lems connected with his work in the Supreme Finance 
Council, to which he thought he would return after re- 
covering his strength. In spite of his disappointments 
and of the scarce results obtained so far, he still hoped 
to accomplish something useful for his country in the 
years ahead. It was fated, however, that he would never 
leave Vico Equense. Soon after writing his letter to 
Tommasi, Filangieri’s health took a turn for the worse: 
it was then realized that the end was not far away and 
that the disease was too far advanced for doctors to be 
of any help. On the first of July, an attack of high fever 
and other ominous symptoms removed all lingering 
hopes. Two weeks later Filangieri lost consciousness 
and on July 21, 1788, he died. He was not yet thirty- 
five years old. ‘Such an untimely death,” wrote Tom- 
masi, “was for Naples a public disaster, and for the 
whole of Europe a bitter and most doleful event.” 


WIDESPREAD MOURNING IN THE 
WESTERN WORLD 


At the time of Filangieri’s death, Donato Tommasi 
was a young man of twenty-seven who had looked to 


24 For the text of Filangieri’s letter to Tommasi of June 14, 
1788, and his excerpts in Italian from Playfair’s and Price’s 
essays see Filangieri, La scienza della legislazione 6: pp. 357- 
373. 
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Filangieri as to an older brother and had drawn from 
him strength and inspiration. For Tommasi the death 
of his friend was a shattering event, and when every- 
thing was still fresh in his memory he found some com- 
fort in the publication of his Elogio storico, a eulogy of 
Filangieri with precious biographical material and de- 
tailed information that only Tommasi, as a most intimate 
friend, was able to offer to the public. From him we 
have a faithful description of the impact that the news 
of Filangieri’s death had on the people of Naples: 


When the sad event became known, the deepest grief 
seized all classes of citizens. The tears in so many eyes 
and the anguish on so many faces clearly showed that the 
weak and the unfortunate had lost their strongest defender 
and vindicator, while the scholars and the intellectuals had 
lost their friend and their most distinguished representative. 
Our sovereigns, who had been able to appreciate fully 
Filangieri’s talents and virtues, revealed by their acts and 
their words how much sorrow his passing had caused 
them; and the king promptly announced that he was taking 
on himself the education of Filangieri’s children and the 
future protection of the grief-stricken family. Filangieri, 
so highly honored, was buried in the cathedral of Vico 
Equense, where a stone marks the place of his eternal 
rest.?? 


Thus in Naples, where some groups had opposed 
Filangieri's views and his proposals for radical reforms, 
there was now a universal consensus that a man had 
died who had brought luster to his native city and would 
have a strong influence on the future of mankind. 
Eulogies, poems, and commemorative statements by 
many distinguished citizens showed how much he was 
loved and admired. Donato Tommasi mentions a num- 
ber of these tributes which were published soon after 
Filangieri’s death, among them a Eulogy by the Vicar 
of Cava, Nicola Carlucci, an Epicedium by the well- 
known jurist and political writer Francesco Mario 
Pagano, an Epistle in verse by the poet and philosopher 
Antonio Jerocades, and an eloquent testimonial by the 
scientist and professor of medicine Domenico Cirillo. 
It was clear that Filangieri, by his idealism, his good 
will, his honesty, and the purity of his soul, had been 
a luminous and inspiring example to all his friends.*® 

The feeling of great loss also prevailed elsewhere in 
Europe as soon as word of Filangieri’ s death reached the 
various countries. The news traveled as well to the 
other side of the Atlantic, and Benjamin Franklin was 
the first in America to learn of it. 


25 Tommasi, op. cit., pp. LVI-LVIII. Donato Tommasi had 
a long life ahead of him. While in his youth he had been, like 
Filangieri, a Freemason and an advocate of reforms in many 
fields, in his mature years he adapted himself to existing condi- 
tions and had a very successful political career. After the Na- 
poleonic period he was appointed to the highest offices in the 
Neapolitan kingdom, becoming in turn minister of justice, 
minister of the interior and, finally, prime minister. Friedrich 
Miinter and other friends were disappointed by his abandonment 
of his old ideals. He died, a rich man, in 1831. 

26 For other tributes to Filangieri by Neapolitan friends see 
Tommasi, op. cit., pp. XCVI-XCVII. 
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A year earlier, in May, 1787, a convention had met 
in Philadelphia in order to draw up the document under 
which the United States would be governed, and among 
the famous men attending the sessions of the Constitu- 
tional Convention was the eighty-one-year-old delegate 
from Pennsylvania. In September of that year the great 
work was completed, and on October 14 Franklin sent 
a copy of the new constitution to his friend Filangieri. 
He wrote: 


Believing it may be a matter of some curiosity to you 
to know what is doing in this part of the world respecting 
legislation, I send you enclosed a copy of the new Federal 
Constitution of the States. 

We are so remote from each other, that it is difficult to 
keep up a regular correspondence between us, and it is 
long since I had the pleasure of hearing from you. Some 
of the books you sent me did not come to hand, so that to 
complete what I have I want nine copies of the third 
volume and eight copies each of the fourth, fifth, sixth and 
seventh volumes; and if more volumes are published of 
your invaluable work, I should be glad to have eight of 
each sent to me. Mr. Grand, my banker at Paris, will pay 
the bookseller’s bill.?? 


It took almost nine months for this letter to arrive 
at its destination—an unusually long time even in the 
eighteenth century. It arrived when Filangieri was 
already very ill, too late for him to read it and to rejoice 
at the good news from the country which had aroused in 
him so much hope and admiration. No response came 
from Filangieri, but at the beginning of 1789 Franklin 
received a letter from Filangieri’s wife, dated September 


27, 1788: 


Sir, attribute this long delay to my grief and sympa- 
thize with me in my affliction. The Chevalier Gaetano 
Filangieri, my husband and my friend, is no more. He 
died on the 21st of July, in the flower of his age, the vic- 
tim of a cruel disease, and with him my happiness has 
gone. He has left three children, with no other patrimony 
than the memory of his virtues and his reputation. If the 
letter which you wrote to him on the 14th of October, 
1787, had reached him before the Ist of July, the day on 
which the disease attacked him, he would not have failed 
to answer it, and to send you the copies of his work on 
legislation which you had requested. I shall myself per- 
form what would have been his wish, and you will receive 
through the channel, which you pointed out to him, all that 
you desire. The little that remains of his immortal work 
will shortly be printed, and I shall deem it a duty to send 
it to you as it comes from the press,?8 


When he received this letter, Franklin himself was 
approaching the end of his long life. His body was 


27 Letter preserved in the Municipal Museum “Gaetano 
Filangieri” of Naples, press copy in the Library of Congress, 
Washington; text in The Writings of Benjamin Franklin, ed. 
A. H. Smyth, 9: pp. 618-619. 

28 Letter signed “Charlotte Filangieri Frendel,” preserved 
in the Library of the American Philosophical Society, Phila- 
delphia. Original French text in Pace, op. cit., pp. 403-404; 
Eng. translation in The Works of Benjamin Franklin, ed. J. 
Sparks, 10: p. 359. Filangieri’s wife was unable to send 
Franklin the last part of The Science of Legislation because 
the last volume, on laws concerning religion, was published 
only in 1791, after Franklin’s death. 
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weakening, but his mind was as alert as ever, and his 
will to fight for good causes never faltered, A few 
months before his death, in November, 1789, as presi- 
dent of the Pennsylvania Society for promoting the 
Abolition of Slavery, he wrote an address in which he 
said with perceptive vision: “Slavery is such an atro- 
cious debasement of human nature, that its very extirpa- 
tion, if not performed with solicitous care, may some- 
times open a source of serious evils.” 2° Nothing could 
be done, however, because the times were not ripe for 
the prohibition of slavery, and the serious evils so clearly 
foreseen were not to be avoided. 

In the years that followed Filangieri’s death, his fame 
rose to ever greater heights. In her letter to Franklin, 
Carolina Filangieri had spoken of her husband's “im- 
mortal work” and Franklin had called it “invaluable 
work." Everyone seemed then in agreement with these 
judgments, and not only was Filangieri’s work con- 
sidered one of the greatest contributions to human 
progress, but he himself, years after his death, was re- 
membered by his friends with heartfelt affection and 
with a veneration that only men of rare qualities can 
inspire. 

Events moved fast before the end of the century, and 
the French Revolution was having a strong impact all 
over Europe. The age of the philosopher-kings, to 
which Filangieri had looked forward with so much hope, 
did not materialize, and in Naples, Ferdinand IV, afraid 
of losing his throne, was jailing all those who were sus- 
pected of harboring republican ideas. In 1796, eight 
years after Filangieri's death, Münter's sister Friederike 
Brun, a talented writer and sensitive poet, went to 
Naples with letters of introduction from her brother to 
the men he had known during his own visits to the city. 
Friederike Brun, who was then thirty-one, described her 
sojourn in Naples in her Prosatsche Schriften, published 
in Zurich a few years later. We find some interesting 
details about her visit in an essay written by Benedetto 
Croce in 1933 and included in his Aneddoti di varia 
letteratura.** One of the first persons Friederike went 
to see was Filangieri’s widow, Carolina, who lived then 
in Naples with her two boys Carlo and Roberto (her 
little daughter having died in the meantime). The 
Danish visitor found that Carolina was “an intelligent 
and lively woman,” still friendly with Queen Maria 
Carolina who had once employed her as governess for 
her children. 

Friederike Brun soon discovered that some of Miin- 
ter’s old friends, such as Francesco Mario Pagano, had 
been jailed by the king in the Castel dell’Uovo, the 
dreadful fortress on the Tyrrhenian Sea. Carolina 
Filangieri herself would probably have been less friendly 
with the royal family if her husband had not died so 


29 See The Writings of Benjamin Franklin, ed. A. H. Smyth, 
10: pp. 66-68. 

30 Friederike Brun, Prosaische Schriften (Zurich, 1801). 

31 “Letterati di Napoli nell’età napoleonica” in B. Croce, 
Aneddoti di varia letteratura 3: pp. 354-372. 
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young. In fact, Filangieri’s friends were sure that he, 
always an enemy of despotism, would have been the first 
to join the republican movement as soon as the 
monarchy appeared more interested in saving itself than 
in adopting measures toward a more democratic political 
system; and there was no doubt in their minds that he 
would have been their guide and leader in their fight 
for freedom. 

Friederike had not known Filangieri personally: she 
had only heard her brother’s account of him; but she 
wrote of him with nostalgic reverence, as if she herself 
had enjoyed his friendship many years before: 


A sad consequence of Filangieri’s death was the end of 
the union of wise and honest men, and this was indeed the 
greatest misfortune which could hit Naples. How true it 
is that a great and virtuous man spreads a beneficial radi- 
ance all around him! Scores of years will elapse before 
heaven and earth will again produce such a rare flower. 


Friederike even went to Cava, and there she visited 
Filangieri’s old house and recalled times long past: 


I am writing in the place where Filangieri worked for 
the good of future generations. My good brother was 
happy near his noble friend, so much loved and so worthy 
of love! Here, under this hospitable roof, the best people 
of Naples gathered around the fireplace in the fall and 
winter, engaging in long and amicable conversations which 
were always followed by a simple, rustic dinner. But this 
beautiful crown is broken and the bright light is no more. 
Today, Filangieri’s friends are scattered or languishing in 
government jails, and the nation mourns its dearest son.?? 


For all those who had known him, Filangieri re- 
mained for years a source of inspiration and a guiding 
light. At the beginning of 1799, the anti-monarchists of 
Naples with the help of the French proclaimed the re- 
public, forcing the royal family to take refuge in Sicily. 
Filangieri was not forgotten by the intellectuals who had 
organized the rebellion: on June 1, 1799, the journal 
Monitore repubblicano reported that a ceremony was 
held in his honor by the members of the new legislature 
and that words of praise and affection were expressed 
by his friends Francesco Mario Pagano and Domenico 
Cirillo. The journal paid its own tribute to Filangieri's 
memory : 


The nobility of Filangieri's thoughts and the humanity 
that filled his heart were not limited to those around him: 
his mind went to all people, to society, and especially to 
the destitute and the unfortunate. Wishing only the good 
of mankind, he dared to speak the language of reason to 
the highest officials and to approach the throne with the 
fearless freedom of a true philosopher.?? 


Thus, eleven years after his death, Filangieri was 
still a living reality for all his friends; and his influence 
was further proved by the reforms in the legal, political, 
and economic fields which were carried out during those 


32 Excerpts from Friederike Brun's Prosatsche Schriften, as 
quoted in B. Croce, Aneddoti di varia letteratura 3: pp. 356-357. 
33 Quoted from "Monitore repubblicano” of June 1, 1799: in 
Riformatori napoletani, p. 655. . 
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few months of republican rule: they were all measures 
which had been advocated by Filangieri in his Science of 
Legislation. The Neapolitan republic was short-lived, 
and its leaders soon were the losers in the hard game of 
power politics. At the end of June, 1799, a monarchist 
force under the command of Cardinal Ruffo moved 
toward Naples, while the British fleet of Admiral Nelson 
blockaded the port in order to prevent any help from 
reaching the republicans from the sea. Nelson had al- 
ready defeated the French near Aboukir, off the Egyp- 
tian coast, and he was now helping the Neapolitan 
monarchy in its fight against the rebellious republicans. 
Being surrounded on all sides, the republicans finally 
agreed to an armistice which would ensure their safe 
conduct to ships ready to carry them to France or to 
countries glad to receive them. However, the ships to 
which they were taken did not leave Naples. Nelson, 
who at first had seemed willing to abide by the agree- 
ment, later changed his mind and, as soon as the 
monarchy was reinstalled in Naples, delivered the re- 
publicans into the hands of the king's agents. 

This action of the English admiral, considered by 
many a breach of trust and a downright betrayal, has 
often been attributed to his infatuation with Lady 
Hamilton. At that time he had on board Sir William 
Hamilton, British ambassador at Naples, and his much 
younger wife, Emma Hamilton; and it was then that 
Nelson's friendship for her ripened into an intimate 
relationship. It is possible that Lady Hamilton, a 
favorite of Queen Maria Carolina, prevailed upon 
Nelson to hand over the republicans to their worst 
enemies; and it is also possible that he took the fateful 
decision all by himself. Whatever the reasons for it, in 
the fall of 1799, as a result of Nelson’s action, hundreds 
of Neapolitan citizens—all men of culture and high 
character—were hanged in the public squares of Naples. 
Domenico Cirillo, Francesco Mario Pagano, and other 
friends of Filangieri were among them. Would Filan- 
gieri himself have shared their fate in that tragic hour? 
They themselves had no doubt about it: they were sure 
that he, too, would have given his life for their common 
ideals. 


VII. THE TEST OF TIME 


After the capture of the Bastille, in 1789, and all 
through the following decades, the whole of Europe was 
the theater of far-reaching events in the military, polit- 
ical, and ideological fields. It was only logical that the 
Neapolitan kingdom should feel the impact of what hap- 
pened in the rest of the continent; in fact, unrest and 
violence continued in southern Italy for a long time, and 
only in 1860, with the absorption of Naples and Sicily 
into a united Italy, did that territory find peace and 
stability as part of a larger nation. 

In the last year of his life Filangieri had complained 
about corruption in Naples and, overcome by disillusion- 
ment and frustration, he had written to a friend: “Only 
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cowardly and selfish people seem to live in this city.” 
The martyrs of the 1799 rebellion showed that he had 
been unduly harsh in his judgment, and he was proved 
wrong also by the many Neapolitans who, after the fall 
of the republic, went into exile in order to preserve 
their dignity and freedom of thought. Some of these 
Neapolitan refugees in France and other countries were 
among the first to call for an independent and united 
Italy. Already in that fateful year of 1799, Fedele 
Greci, having settled in Paris, addressed a letter to the 
French minister of war, General Bernadotte, proposing 
a convention of the various provisional governments of 
Italy “in order to establish an Italian republic which 
would be united, democratic, and independent.” ! Other 
Neapolitans had gone to Milan, which was then the 
capital of the French-sponsored Cisalpine republic, and 
several of them were frequent guests of Giulia Beccaria, 
daughter of the great Milanese jurist and mother of 
Alessandro Manzoni, future author of the celebrated 
novel J Promessi Sposi. Eminent among the refugees 
in Milan was Vincenzo Cuoco, author of an essay on the 
Neapolitan revolution of 1799 and a strong advocate of 
Italian independence. Cuoco was convinced that free- 
dom in Italy was not possible without the country’s 
unification, and he favored for the united country a 
republican form of government. These ideas not only 
influenced young Manzoni, but were later endorsed by 
the most eloquent champion of Italian freedom, Giuseppe 
Mazzini. 

The men who had survived the rebellion of 1799 and 
were continuing their political fight from France or 
Lombardy, while admiring Filangieri’s integrity and 
love of justice, had no longer some of his illusions. 
After seeing the world around them crumble into dust, 
they could no longer have faith in a society governed by 
enlightened kings who would take the advice of wise 
ministers and social reformers.  Filangieri—and with 
him many of his contemporaries—had believed in this 
possibility, and some of the eighteenth-century rulers 
had indeed encouraged this belief by their own conduct: 
rulers like Frederick of Prussia, Catherine of Russia, 
and—why not?—Charles III of Naples and even his 
successor Ferdinand IV in the early part of his reign. 
These illusions were a thing of the past: the world had 
undergone too great a change for anyone still to adhere 
to the old concepts. But although some of Filangieri's 
views were being reassessed in the light of subsequent 
developments, his Science of Legislation continued to 
draw widespread attention and to have a strong influence 
on people and events of that period and well into the 
nineteenth century. 

The men of the French Revolution were well ac- 
quainted with Filangieri’ ideas and gave his views due 
consideration in their debating sessions, as shown by 
the long articles that appeared in several issues of the 
official newspaper of the French government, Le 


1B. Croce, Aneddoti di varia letteratura 3: p. 321. 
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Moniteur universel. On January 24, 1791, Filangieri's 
opinions were cited by Le Moniteur in connection with 
the proposed laws concerning the clergy, and a year 
later, on January 31, 1792, Le Momiteur published a 
review of the sixth and seventh volumes of The Science 
of Legislation, newly translated into French. “Filan- 
gieri’s ideas," said the article, “will contribute to the 
completion of our new social edifice.” ® Some years 
later, in 1799, when Filangieri's sons, Carlo and Roberto, 
were introduced to Napoleon, who had then become 
first consul of the republic, the future emperor and 
legislator showed the two young men the copy of The 
Science of Legislation that he had on his desk and called 
their father “the teacher of us all.” ? 

We may add here in passing that soon after, at the 
age of fifteen, Carlo Filangieri was admitted to the 
Military Academy in Paris. After graduation he served 
under Napoleon and, with the rank of general, under 
the emperor's brother-in-law, Joachim Murat, whom 
Napoleon had made king of Naples after ousting 
Ferdinand IV. With the return of the Bourbons to 
Naples, Carlo served under Ferdinand IV and his suc- 
cessors, advocating a constitutional monarchy but help- 
ing nevertheless in putting down several rebellions 
within the kingdom. He became premier and minister 
of war under the last of the Neapolitan kings, Francis 
II. It seems almost an irony of fate that Carlo Filan- 
gieri, a soldier all his life, fulfilled his military duties 
with the same dedication that his father had shown in his 
pursuit of peace.* 

The French Revolution had shaken the very founda- 
tions of the old order, and reforms in every field con- 
tinued to be enacted in many countries in the following 
decades. The ideas of the eighteenth-century philos- 
ophers had a considerable impact on the new tendencies, 
and one of the most influential books throughout that 
period was Filangieri's Science of Legislation—a work 
which went through a number of new Italian editions 
and several editions in other languages.  Filangieri's 
ideas interested not only legislators, but anyone who 
wished to contribute in some way to a better organiza- 
tion of human society. We may say, in fact, that in 
the first part of the nineteenth century consideration 
was given to Filangieri’s ideas in all laws concerning 
criminal justice, human rights, education, and all sorts 
of economic and political problems. His theories were 
discussed and commented on by other writers, and his 
popularity seemed destined never to recede with the 
passing of time. It would be of little purpose to describe 
here all the editions of The Science of Legislation which 


2 Riformatori napoletani, p. 649. 

3In Napoleon’s words: "notre maitre à tous" (B. Croce, 
Storia del regno di Napoli, p. 152). 

* Carlo Filangieri died in 1867 at the age of eighty-three. His 
daughter, Teresa Filangieri Fieschi-Ravaschieri, wrote a color- 
ful biography of him, entitled J! Generale Carlo Filangieri 
(Milan, 1902). Carlo’s younger brother, Roberto, spent his life 
in peaceful and less eventful activities. 
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were printed during those first decades of the nineteenth 
century. We should, however, speak of the French edi- 
tion of 1822, in the already familiar translation of Jean- 
Antoine Gauvin Gallois. 


BENJAMIN CONSTANT’S COMMENTARY 


The importance of the new Gallois edition was due to 
the commentary (Commentaire sur l’ouvrage de Filan- 
gieri) written for it by one of the leading French authors 
of that period, Benjamin Constant—a commentary 
which was reproduced in several later editions of The 
Science of Legislation. Benjamin Constant was active 
not only in the literary field, but also in the political 
life of France, having taken part in it under the republic, 
as well as during the Napoleonic period and under the 
Restoration. His republican sympathies forced him 
more than once to seek refuge outside France, but by 
1816 he was back in Paris where, in his writings and as 
a member of the Chamber of Deputies, he strongly de- 
fended popular rights and constitutional principles. 

Writing his commentary on Filangieri’s work at the 
age of fifty-five, Benjamin Constant could judge The 
Science of Legislation from the vantage point of a man 
who had witnessed the memorable events of the previous 
decades and had acquired an experience of social and 
political facts that the men of the eighteenth century 
could not have. Therefore, Constant’s commentary may 
be considered the first serious test to which The Science 
of Legislation was put after its publication—a severe test 
because of the new conditions that had developed in the 
meantime. It had been Filangieri’s design to set down 
rules for all people and all times, and Constant’s com- 
mentary was, in a sense, a critical study of The Science 
of Legislation in the light of Filangieri’s aspiration. 
The fact that Constant wrote his lengthy and detailed 
commentary was by itself a confirmation that many of 
Filangieri’s ideas were valid in another age and under 
much different circumstances. At the same time, how- 
ever, a critic of a later period could describe as illusory 
some of Filangieri's assumptions, such as his faith in the 
good will of rulers, and could also point out some of 
Filangieri’s weaknesses, such as his inability at times to 
see the ultimate consequences of his principles, or his 
tendency to plan radical reforms without due considera- 
tion for the hard facts of life. In any case, Constant 
found in The Science of Legislation much to admire and 
to praise, showing how much influence Filangieri’s work 
still deserved to have in many fields. 

Benjamin Constant was an internationalist, an anti- 
militarist, an enemy of despotism, and an advocate of 
constitutional rights. Therefore, it was only logical that 
on most basic principles he would agree with Filangieri's 


5 Constant's writings included an essay on the spirit of con- 
quest (De l'esprit de conquéte), the novel Adolphe, and a five- 
volume work on the origins and evolution of religion (De la 
religion considérée dans sa source, ses formes, et ses développe- 
ments). 
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views; but on some issues he saw things quite differ- 
ently, and since his commentary was the first important 
essay on Filangieri’s work, it may be of interest to 
speak of it at some length and to quote a few of its 
chapters, especially those in which Constant’s views are 
at variance with those of Filangieri. First, let us quote 
Constant’s first chapter, in which he explained the pur- 
pose of his writing: 


When I decided to add a commentary to the new edition 
of Filangieri’s work, I did so for two reasons: in the first 
place, I found pleasure in paying homage to the memory 
of a writer who deserved well of his country and his cen- 
tury; in the second place, I wanted to rectify some of his 
wrong ideas, clarify others which were obscure, and refute 
some which were not in accordance with the principles of 
political and individual freedom which I consider the main 
object of human societies and to which we must arrive 
either by gradual evolution or by terrible but unavoidable 
upheavals. Filangieri never intended to go against these 
principles; but the time in which his book was published, 
and his own character—noble and selfless as it was—pre- 
vented him more than once from advancing with the 
necessary firmness on the straight path of truth. . . . One 
must recognize that Filangieri was a more explicit enemy 
of abuses and injustices than Montesquieu, but an innate 
gentleness induced him to make concessions which were not 
in accordance with his principles. There is in his work a 
sort of humble and pained resignation, by which he tries to 
curb the power he does not hope to eliminate. Perhaps 
before the fateful revolution that has shaken and still 
threatens the world, this cautious resignation had some 
merit. It certainly would have been better if man could 
have obtained justice by polite reasoning instead of violent 
rebellion. But it is too late now, the sacrifices have been 
made, and the language of free people speaking to their 
representatives is no longer that of subjects asking favors 
of their masters. 

This is the main reason for the differences between Filan- 
gieri and myself—differences concerning the means, not the 
purpose. The freedom that Filangieri tries to obtain from 
those in power I want imposed on them by a constitution. 
The time is past when one could say that everything must 
be done for the people and nothing by the people. Repre- 
sentative government means that public affairs are managed 
by the people. Therefore, what is done for the people must 
be done by the people. . . . There are other faults in 
Filangieri’s writing. He has not Montesquieu's depth, nor 
Smith’s perspicacity or Bentham’s originality. Even the 
ordering of his material is not always the best or the most 
natural, and he often indulges in rhetorical emphasis and 
declamation. But he was writing in the face of great 
wrongs, and one must condone some prolixity in a con- 
scientious indignation. The important fact is that he was 
always on the side of good causes, of freedom and social 
improvement.9 


After these opening words, Constant followed chapter 
by chapter Filangieri's work, arguing with the Neapoli- 
tan jurist on a number of points. The differences be- 
tween the two men were due not only to the changes 
which had taken place in the world after Filangieri's 
time, but also to the fact that Constant's outlook on man 
and society was not the same as Filangieri's—Constant 


6 Benjamin Constant, Commentaire sur l'ouvrage de Filangieri, 
in: Œuvres de Gaetano Filangieri (Paris, 1840) 3: pp. 189-192. 
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being a more extreme individualist, suspicious of the 
least intervention which might threaten the freedoms 
and rights of the people. 

Judging both men today from our observation post 
of a much later period, we see that Constant’s criticism 
of Filangieri was not always correct. Asan example, in 
one of his first chapters, Constant stated that Filangieri’s 
condemnation of war had become meaningless in a polit- 
ical system in which the representatives of the people 
were able to deny the government the means with which 
to start or continue a useless war. Constant had the 
illusion that after the Napoleonic wars there would be 
no more bloodshed and that the conflicts between nations 
would be limited to peaceful competitions, “We have 
reached the age of commerce,” he wrote, “an age which 
must replace the age of war, as the age of war had to 
precede the age of commerce.” * We know only too well 
how wrong Constant unfortunately was in his prediction. 

As far as political and economic problems are con- 
cerned, Constant is generally in agreement with the 
views of the Neapolitan jurist, and on some issues—like 
the one concerning human slavery—he adds his own 
eloquent words to those of Filangieri. However, he 
criticizes Filangieri’s stand on population and disagrees 
with the theory that an increase in population is always 
a good thing. To be exact, Filangieri had not ignored 
the problem of the means of subsistence, but he had paid 
little attention to it, taking for granted that a population 
would not grow faster than its means of subsistence. In 
the meantime Malthus’s famous Essay on Population 
had been published, and Constant had been strongly 
influenced by the reasoning and warnings of the English 
economist. In Constant’s opinion, the population prob- 
lem is indeed a serious one, and he thinks that it is 
wrong to promote more births and larger families. But, 
although aware of the dangers that an unchecked popula- 
tion increase may present for the world, Constant is 
reluctant to follow Malthus in the suggestion that 
measures should be devised in order to discourage too 
many births and to regulate the increase in the number 
of people. He is especially opposed to Malthus’s pro- 
posed restrictions on the age of marriage and the number 
of children for those who do not have sufficient means 
of support. This is how Constant concludes his chapter 
on population: 

I agree that marriage should not be encouraged by 
factitious means and that it should not be imposed as a 
duty, but I think that neither should it be proscribed as a 
crime. If this is a world of trials and tribulations, let 
some of them fall on the wealthy people. Do not always 
choose the poor when you ask for some sacrifice, and if 
there is an increase in the number of poor, let the rich carry 
part of the common burden. At any rate, if the world re- 
sources are carefully used to mankind's best advantage, it 
will take several centuries for the means of subsistence to 
become insufficient. In the meantime let us leave things 
alone. Nature and personal interest will restrain the 
population growth, and some more cooperation from the 


7 Constant, of. cit., p. 194. 
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wealthy will ensure a better distribution of available re- 
sources among all classes.® 


As we can see, despite Constant’s acknowledgment 
that the population problem is a serious one, he still 
puts his trust in nature, in personal interest, and in the 
good will of wealthy people. To be sure, his view repre- 
sents a step forward from Filangieri’s position, but he 
deludes himself in thinking that the population problem 
is not urgent and that it will take centuries for it to 
appear as a pressing one. As we know, the breathing 
spell has turned out to be much shorter than Constant 
expected. 

In another chapter, on a subject related to population, 
Constant challenges Filangieri's suggestion that Eng- 
land, instead of encouraging her citizens to settle in the 
colonies, should place restrictions on the emigration 
which, in Filangieri’s view, was harmful to the mother 
country. Emigration should never be restricted or im- 
peded, says Constant, because it is wrong to consider 
man as a passive agent in the hands of the authority : 


If a country wants to prevent its citizens from emigrating, 
it should give them freedom, just laws, a decent standard of 
living, and some guarantees for their future. People who 
have these assurances will never emigrate, but if they are 
deprived of their rights or if they cannot lead a tolerable 
life, no restriction will in the end prevent them from leaving 
their country; and if by chance the authority succeeds in 
preventing them from emigrating, the result will be an in- 
crease in lawlessness and open rebellion.? 


Constant notes at this point that the idea of a father- 
land has changed from the time of Cicero, for whom his 
country was everything worth living or dying for: 


The fatherland represented then what was dearest to a 
man: to lose his fatherland was to lose his children, his 
friends, all the objects of his affections; was to face the 
ignorance and roughness of unknown people; was to re- 
nounce all intellectual exchanges, all social enjoyments. 
Today, we are surrounded by civilized and hospitable na- 
tions; we can take with us to other countries what is dear 
to us, and what we do not take with us we shall easily find. 
wherever we go. What we love in a country 1s our posses- 
sions, the safety of our persons and our families, the careers 
of our children, a satisfactory occupation, and any other 
thing which may interest us. These are the benefits we 
associate with the idea of a fatherland. When they have 
been taken away from us, we try to find them elsewhere, 
and no government should have the right or the power to 
prevent us from doing so.!? | 


In the economic field, as already indicated, Constant 
endorses most of Filangieri's views; in fact, he is even 
firmer than the Neapolitan writer in the determination 
to limit the government's interference in the commerce 
and industry of a nation. For Constant there simply 
cannot be any compromise with the principle of free 
enterprise. 

There is one issue, concerning inheritance regulations, 
on which Constant takes a position different from that 


8 Ibid., p. 272. 
9 Ibid., p. 278. 
10 [bid., p. 280. 
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of Filangieri. In order to ensure a better distribution of 
wealth, the Neapolitan jurist had suggested that the 
right of primogeniture be proscribed wherever it was 
still in force and that properties be equally divided 
among all of a landowner’s children. Although favoring 
a better distribution of wealth, Constant sees in Filan- 
gieri’s proposal a dangerous threat to one of the indi- 
vidual freedoms: the freedom to dispose of one’s prop- 
erty according to one’s wishes. For Constant this is not 
only a legal problem, but also a human one, and he 
comes to the conclusion that a middle way would per- 
haps be the best solution in this case: 


A respected assembly 1! has endorsed the principle that 
the right to choose one’s heirs should be abolished, and 
eminent orators have defended this view on the ground 
that a privileged class would continue to hold its yoke 
on society if the law gave a father the right to leave all his 
property to his first-born. ... To take away the right to 
choose one’s heirs is not only useless; it is harmful. In 
our advanced civilization the relationship between parents 
and children is already difficult. Parents live in the past, 
children look to the future. The present is a sort of neutral 
territory on which opposite ideas often face each other, and 
it is always the old people who are the losers. While the 
young generation dreams of its own future, of a family, of 
a good position and new pleasures, old age has already 
reached its goal or has missed it; at any rate, it has no 
future, it can only try to preserve the present and live in it 
as long as possible. Old age is, therefore, an age of sad- 
ness and sorrows, with few moments of joy; it is an age 
when it is difficult to be alone, when a man needs company 
and the affection of friends—at least the appearance of it. 
True feelings cannot be replaced, of course, and it is sad 
to think that care and attentions may be due to less than 
noble reasons. But let us admit it, it is a good thing 
sometimes to use financial means in order to nurture some 
care and affection. The right of life and death that a 
father had on his children in ancient times would be un- 
thinkable in our modern society. ‘Therefore, let us leave 
to him the only means by which he can still have some 
power in his family. If he can still use the promise of a 
monetary reward in order to make his old age more bear- 
able, let us leave this means to him. He should have at 
his disposal at least a part of his property, a part large 
enough to fulfill the purpose of which we have spoken. We 
say a part, because to leave to him the disposal of his 
whole property would be harmful for other reasons: this 
complete freedom would encourage unscrupulous seductions 
and would often benefit strangers at the expense of legiti- 
mate heirs. . In conclusion, we are convinced that the 
right to dispose of one’s properties does not represent the 
danger that our opponents have described; and that if the 
heads of families were entitled to dispose of part of their 
properties, only a few of them would abuse this right, 
while the great majority would make a moderate and 
legitimate use of it.!? 


In regard to the criminal laws, Constant is in agree- 
ment with practically everything that is said in The 
Science of Legislation, and he specifically endorses 
Filangieri’s view on the death penalty—a penalty which 
should be applied only for the worst crimes but should 


11 Constant refers presumably to the French Constituent As- 
sembly. 
1? Constant, of. cit., pp. 289-293. 
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not be abolished. Moreover, confirming the influence 
already exerted by Filangieri in the field of penal 
legislation, Constant points out that some of the abuses 
denounced by the Neapolitan jurist—particularly those 
connected with secret procedure—have been eliminated 
or at least reduced after the publication of Filangieri's 
book. 

On one point Constant does not follow Filangieri 
and expounds a very personal theory of his own. While 
the Neapolitan writer had been decidedly in favor of 
hard labor as a means of punishing a culprit and of 
benefiting the society he has offended, Constant has 
strong reservations as far as this penalty is concerned: 


In refuting Filangieri's opinion concerning hard labor, I 
know that I come in conflict with the ideas of many en- 
lightened writers. I think, however, that serious objec- 
tions should be raised against these ideas and their practi- 
cal application. 

When an individual breaks the laws of society and 
brings damage to it, society has the right to prevent him 
from doing further harm. This right, as we have seen, 
may go as far as taking the offender’s life. But if in 
order to defend society we have the right to kill a man, 
have we also the right to compel him to work, in other 
words, to make him a slave? It seems to me, since slavery 
is being rightly condemned on moral and religious grounds, 
that a man cannot deliver his person and his skills to 
anyone except for a limited time and of his own free will. 
If the use he makes of his person and skills is harmful, let 
us take this use away from him; and if the harm he does 
endangers the public safety, let us condemn him to death. 
But to utilize his strength or abilities for our own profit 
and to use him as an owned animal, is to endorse human 
servitude and to lower the level of our civilization. 

Furthermore, we should not think that condemnation to 
hard labor is a philanthropic act. The half-naked convicts 
who, with most of their bodies in the water, struggle to 
pull the boats on the Danube, live a little longer, but suffer 
more than those condemned to the gallows. On the other 
hand, in some countries—notably in Switzerland and 
Germany—the convicts work no more than any free laborer, 
are assured of sufficient nourishment, and are generally 
well treated. This case, however, is dangerous for another 
reason: how should a poor, law-abiding worker feel when 
he sees that a criminal, physically at least, is no worse off 
than he is, has no worse food than he has, works no more 
than he does, and in fact has the advantage of having no 
worries as to his future? Should not this spectacle dis- 
courage the honest workers who see that their innocence 
does not make their life better and, indeed, makes their 
future more uncertain ? 13 


As one could have expected, Constant disagrees: with 
Filangieri about some of his ideas on education, morals, 
and religion. Being himself a strong advocate of free- 
dom of the press, Constant was bound to admire Filan- 
gieri’s eloquent plea for a free press, but on other points 
he is far from convinced that Filangieri’s views are the 
right ones. The Neapolitan writer had stressed too 
much the need of governmental guidance and super- 
vision in all these fields to please the liberal-minded 
Constant. As far as educational systems are concerned, 


13 [bid., pp. 367-368. 
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Constant seems rather to favor the ideas of his country- 
man Condorcet,?* author himself of an educational plan 
in his Mémoires sur l'instruction publique. In his plan 
Condorcet had pointed out the advantages of public 
education, but had not ruled out a competitive private 
education to which a citizen could have recourse if he 
objected for any reason to the public system. Constant 
endorses this view because it provides a sort of safety 
valve in case the public system turns out to be less 
satisfactory than expected. “All things considered,” 
he says, “I prefer public to private education, but if 
the educational system promoted by the government 
seems unsound or inadequate to some citizens, I think 
that they should be able to turn to private education 
or to institutions which have no connection with the 
government." 15 | 

Since he rejects the idea of an educational syste 
completely in the hands of the government, Constant 
does not discuss the details of Filangieri’s proposals 
concerning such a system. “In education, as in every- 
thing,” he concludes, “let the government protect and 
preserve, let it remove the obstacles and smooth the 
way, but leave the rest to the individual and we shall 
be assured of the best result.” 1° 

The last chapters of Constant’s commentary deal 
with Filangieri’s views on religion. The French writer, 
who was deeply interested in the origin and history of 
religion and was in fact preparing an exhaustive work 
on the subject, finds much to criticize in this part of 
Filangieri’s work. Indeed, Constant finds fault with 
the attitude toward religion of most men of the En- 
lightenment and he singles out Montesquieu, Voltaire, 
and Rousseau for what are, according to him, the super- 
ficialities and inconsistencies of their views. He is 
equally harsh toward Filangieri who, in Constant’s 
opinion, dealt with this subject with a pure heart and 
the best of intentions, but without an adequate under- 
standing of this most complex matter. This is how 
Constant describes in one sentence Filangieri’s attitude 
toward religion: 


He borrows from other philosophers their false hypotheses 
on the origin of religious ideas; and having in this way 
debased religion itself, he associates himself with the states- 
men who wanted to impose devotion on the unbelieving 
nations and tries to incorporate wrong systems of belief 
into legislation.! 


What Filangieri had borrowed from other philoso- 


phers was the theory that the origin of religious feelings. 


in primitive man was nothing but fear—fear of forces 
he could not understand and wanted to appease. Con- 


14 Jean-Antoine-Nicolas de Condorcet (1743-1794), mathe- 
matician and author of philosophical essays, had been active in 
political life at the time of the French Revolution; in 1792 he 
presented to the Legislative Assembly, of which he was secre- 
tary, his plan for a new system of public education. 

15 Constant, of cit., p. 377. 

16 [bid., p. 379. 

17 Ibid., p. 381. 
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stant refutes this view as the shallow and trivial theory 
adopted by unbelievers in all ages. If this were true, 
says Constant, animals would also have some kind of 
religious feelings, since the same fears which have an 
impact on men would have an even greater effect on 
animals; and yet no religious feeling in any form or 
degree can be detected in any animal. We may note 
here that, in his determination to back up his point of 
view, Constant himself appears to be on far from solid 
ground. It is true, of course, that primitive man often 
worshiped objects, such as the sun and the moon, of 
which he was not afraid, but it may well be that these 
types of worship were induced by fear of other forces. 
Clearly, not even Constant was able to say the last 
word on this subject. 

In the conclusion of his commentary Benjamin Con- 
stant sums up his own philosophy : 


I have tried in my observations to establish a basic idea: 
an idea without which we shall not be able to attain any- 
thing useful or anything enduring. This idea is that the 
functions of government are of a negative character: a 
government's task is to repress evil and to let good develop 
by itself. Filangieri, having on the whole a just and right 
instinct, has come often to this conclusion; but the prej- 
udices of his time and the appeals of other philosophers 
to an authority they thought they would be able to domi- 
nate, made him deviate frequently from the right path.!8 


And what is the right path for Constant? “For the 
good of everything in our life, of our thoughts, of our 
education, -of our industry, the motto of all govern- 
ments should be: Laissez faire et laissez passer.” 1° 

This was indeed the ideal of the new liberalism. We 
can see today that Constant was himself a man of his 
time and that some of his judgments have lost their 
validity. His generation, however, agreed with most of 
his views and, therefore, also with his criticism of 
Filangieri and of other writers of the eighteenth 
century. 

Constant’s commentary, critical though it was of 
some of Filangieri's views, kept alive the interest in the 
work of the Neapolitan writer, stimulating new studies 
and discussions. Several new editions of The Science 
of Legislation, all containing Constant’s commentary, 
were then printed in Italy; a Spanish edition with the 
commentary was published in 1836, and another French 
edition appeared in 1840. 

In 1864 the publisher Le Monnier of Florence de- 
cided to publish a new edition of Filangieri’s work 
without Constant’s commentary, but with a new one by 
the Italian critic and political writer, Pasquale Villari. 
This edition of The Science of Legislation was published 
in three volumes, the last of which appeared in 1876. 
Since so many editions of The Science of Legislation 
had been published in the hundred years after its first 
appearance, probably no one then thought that this 
would be the last complete presentation of Filangieri’s 


18 [bid., pp. 397-398. 
19 Ibid., p. 410. 
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work. One soon realized, however, that social condi- 
tions had changed greatly since the end of the eight- 
eenth century and that parts of Filangieri’s work had 
indeed become out-of-date. In spite of this, interest in 
Filangieri did not vanish and has become even stronger 
in the twentieth century, as shown by numerous books 
which have appeared in Italy in recent decades—books 
which not only present selections from The Science of 
Legislation, but discuss Filangieri’s position in the re- 
form movement of the eighteenth century and the in- 
fluence he has had on later developments in the politi- 
cal, social, economic, and educational fields. 

We shall try to assess the value of his contributions 
and the extent of his influence in our next and final 
chapter. 


VIII. AN APPRAISAL 


Almost two centuries have elapsed since the publica- 
tion in Naples of the first two volumes of The Science 
of Legislation. As we have seen, Filangieri was ac- 
claimed for many years as one of the greatest legal 
scholars of the Western world, his volumes appeared 
in numerous editions in various languages, and eminent 
authors wrote critical essays about his work. He later 
lost part of his luster, as some of his views failed to 
withstand the test of history’s judgment, and toward 
the end of the nineteenth century some critics even 
thought that his fame was a thing of the past. However, 
Filangieri’s position has been reappraised in the 
twentieth century by numerous Italian writers who 
have analyzed his work from several angles and have 
reached what we may consider a conclusive assessment 
of his contribution to human progress. Among the 
most serious studies dealing with the various aspects of 
Filangieri'S work we may mention those of Ugo Spirito 
(1924), Alberto Bertolino (1926), Giorgio Tagliacozzo 
(1937), Emilio Nasalli Rocca :(1950), Sergio Cotta 
(1954), Franco Venturi (in Riformatori napoletani, 
1962), Carlo Mongardini (1964), and Oscar Nuccio 
(1971). With the help of these studies we shall try 
to make as fair an appraisal as we can of Filangieri’s 
work. The many subjects with which he dealt in his 
large opus make it necessary for us to examine each 
contribution separately ; but we shall then try to evalu- 
ate his overall importance in the history of ideas and 
his influence on the evolution of modern society. 

Starting with Filangieri’s political views, we have 
seen that Benjamin Constant, with the advantage of 
writing forty years later, criticized the Neapolitan 
author for putting his faith in the good will of enlight- 
ened rulers, Under the influence of the new liberalism, 
other writers of the nineteenth century took a position 
similar to that of Constant. One of these writers, Pas- 
quale Villari, in the essay on Filangieri that he wrote 
in 1864 for the last complete edition of The Science of 
Legislation, reproached Filangieri for having accepted 


1 See bibliography for full data on these authors’ writings. 
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a political system which, in Villari’s view, was incom- 
patible with true freedom. Villari, in many respects an 
admirer of the Neapolitan jurist, had this to say on this 
subject : 


To entrust one man with the whole government of a 
society is to make lasting progress impossible and to pave 
the way for a nation’s decadence—not an immediate dec- 
adence perhaps, but an unavoidable one. Absolute rule 
may be necessary in an exceptional contingency as a tem- 
porary measure, but society should free itself from such a 
tutelage as soon as possible. ... Only by governing them- 
selves and by being responsible for their own actions can 
nations become really free and acquire a definite character 
and a sense of moral values. Filangieri, instead, accepted 
the theory that everything must be done for the people and 
nothing by the people. This theory pervades his whole 
work and is the cause of errors which, to be fair, he shared 
with almost all the political writers of his time.? 


Another critic, the historian Cesare Cantù, a con- 
temporary of Villari, also found reason to criticize 
Filangieri's position. According to Cantù, Filangieri 
recognized the sovereign as the embodiment of the state 
and thus espoused a doctrine which was the antithesis 
of a liberal philosophy. It is true, said Cantù, that 
Filangieri advocated enlightened measures such as the 
abolition of feudalism and the establishment of a secu- 
lar state in which ecclesiastic privileges and other special 
rights would be eliminated; but, remarked Cantù, in 
Filangieri's political system these steps would have in- 
creased, rather than diminished, the power of the king. 

Writing almost a century after the appearance of 
The Science of Legislation, Villari and Cantù had a 
political attitude which was bound to be different from 
that prevailing among the men of the eighteenth cen- 
tury. Their criticism of Filangieri seems scarcely justi- 
fed, however, since most countries of the Western 
world in the eighteenth century were headed by a king 
or an emperor, and whoever aspired to a better society 
had no other way—short of calling for a revolutionary 
uprising—than to try to influence the rulers and make 
them carry out the needed reforms. 

Echoing the words of Benjamin Constant, Villari had 
accused Filangieri of adhering to the theory that every- 
thing must be done for the people and nothing by the 
people. This was an unfair accusation because Filan- 
gieri did have confidence in the people's ability to 
govern themselves, as shown by his faith in the future 
of the American republic. Even in a monarchy the 
people had an essential role, and Filangieri's position in 
this respect could not have been more explicit : 


The king is an administrator of the power entrusted to 
him and not an absolute ruler. ... Even if he has ascended 
the throne by conquest and the force of arms, he needs the 
people's consent if he wants to be the sovereign of the 
state and not its enemy. The people, in whose hands 
sovereignty really lies, are the only authority which can 
legitimize the exercise of sovereignty by the administrator 


whom we call king or monarch; and the people's consent, 


2 Villari, of. cit., pp. 272-274. 
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be it open or tacit, is the only foundation for all the mon- 
arch's rights.? 


Therefore, contrary to Villari’s and Cantü's asser- 
tions, Filangieri placed the basic power in the hands of 
the people, represented by a monarch-administrator 
acting in accordance with the people's will. In fact, 
several critics soon came to Filangieri's defense. Al- 
ready in 1873, a few years after Villari’s and Cantü's 
pronouncements, Saverio F. De Dominicis moved to 
vindicate Filangieri's position : 


In most countries no other form of government was 
possible at that time. It is a title of glory for Filangieri 
and with him Genovesi, Giannone, and Beccaria—to have 
looked forward to practical realizations and not to impos- 
sible utopias. . . . Cesare Cantù, whom we all recognize 
as a distinguished scholar, nevertheless misjudged that 
period of history and did not understand the concept that 
Filangieri and some other Italian philosophers of the eight- 
eenth century had of the sovereign. For them the sov- 
ereign was not the prince himself, the real sovereign was 
the idea of justice, of which the prince was the guardian.... 
In fact, by embodying in the prince a system of just legis- 
lation, Filangieri furthered the cause of the people, until 
then without any right or dignity, and strengthened their 
pesition in the state.* 





Among the critics who came to Filangieri's defense 
in more recent times, we should mention Emilio Nasalli 
Rocca who, being loyal to the Roman Church, disagreed 
with the Neapolitan jurist on several grounds, but 
recognized in him an early advocate of political democ- 
racy. In his book on Filangieri, published in 1950, 
Nasalli Rocca had this to say in an eloquent chapter 
entitled ‘Filangieri the constitutionalist" : 


By constitutional doctrine we mean the acceptance, in the 
relations between the state and its citizens, of a popular 
sovereignty and of a liberalistic equalization of classes and 
individuals. . . . Can Filangieri, a supporter of paternal- 
istic and authoritarian forms of government, be considered 
a forerunner of the constitutional system? In the frame- 
work of his time, if not in a modern sense, we think that 
his whole work, The Science of Legislation, should be con- 
sidered a great constitutional project and, although some- 
what vague and incomplete, the first comprehensive study 
of constitutional law. Before that we had had many 
doctrinal discussions on political problems, but they had 
not gone beyond a polemical phase and an analysis of the 
origins of the social contract. No one—except Montesquieu 
who, however, had confined himself to general principles— 
had come forward with a series of concrete proposals. 

Filangieri was the first to do so, His Science of Legis- 
lation did not emerge without faults, due to youthful in- 
experience and excessive enthusiasm on the one hand, and 
on the other to a prudent desire to maintain the traditional 
institutions while abolishing their tyrannical roots. . . . 
His plan—with the power centered in the prince and the 
state, but with their attributions clearly defined in ac- 
cordance with the needs of the public good—was the best 
that one could expect at that time, and it certainly had an 
influence on later trends and developments.? 


3 Filangieri, La scienza della legislazione 3: pp. 235-236. 
4 De Dominicis, of. cit., pp. 37-38. 
5 Nasalli Rocca, of. cit., pp. 19-22. 
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Nasali Rocca could have mentioned Locke and 
other English writers among the forerunners of modern 
democracy—not to speak of the founders of the Ameri- 
can republic. In any case, his was a thoughtful analysis 
of Filangieri's political position—a position which one 
may well describe as constructive, since Filangieri did 
his best to bring about changes which were possible 
under prevailing circumstances. As indicated by Nasalli 
Rocca, Filangieri's political views were not faultless, 
but by his opposition to despotic rulers and by his 
recognition of the people's rights he helped to pave the 
way for more democratic forms of government. 

We turn now to Filangieri's views on economic prob- 
lems, a subject with which he dealt in the second 
volume of The Science of Legislation. His main ob- 
jective in that volume was to propose laws which would 
sustain and promote the prosperity of a nation, and all 
critics seem to agree that his suggestions were in gen- 
eral sensible and well founded. In fact, as already 
pointed out, Filangieri has been considered by Italian 
critics as one of the country's leading economists. 

On some issues, such as the one concerning popula- 
tion, Filangieri took a position which was not as far- 
sighted as one would have wished for. It is true that 
his stand in favor of a population increase was based on 
the conditions of Europe in his time, and that his views 
were shared by many of his contemporaries ; but the fact 
remains—as Benjamin Constant clearly recognized— 
that Filangieri was somewhat simplistic in his approach 
and did not take the problem of the means of subsistence 
into sufficient consideration. One may also criticize him 
for endorsing some of the physiocratic theories, such as 
the proposal for a single tax on land, without fully 
examining all the problems that the acceptance of such 
theories would entail. 

These weak points in Filangieri's position should not 
detract in any way from his correct answers to a number 
of economic problems and from his overall contribution 
to economic progress. 'To mention some of his most 
important proposals, we shall recall those aimed at 
establishing a more equitable distribution of wealth— 
a goal he thought could be attained by abolishing feudal 
and ecclesiastic privileges, by devising a fair system of 
taxation, and by improving the status of the lower 
classes. We recall that, among other measures, Filan- 
gieri advocated laws condemning inhuman working 
conditions and limiting a man's labor to seven or eight 
hours a day; he also proposed that indirect taxes be 
replaced by direct ones, and that duties on imported 
goods be eliminated not only because they were unfair, 
since they fell equally on rich and poor, but also because 
they reduced the volume of trade among nations. 

Filangieri’s views had a strong impact on public 
opinion, and people were stirred by his plea in behalf 
of the poor and by his stressing the injustice of a situa- 
tion in which some people abounded in superfluities 
while others lacked the bare necessities of life. He was, 
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indeed, one of the first men in modern times to cry out 
against these inequities. He did so on moral rather than 
legal grounds, and by his stand he not only helped to 
revise some old privileges and to change certain provi- 
sions of the inheritance laws, but he contributed signifi- 
cantly to the rise of a new social conscience which was 
to play an important role in the democratic evolution 
of the Western world. We now take it for granted that 
a man should not be forced to work more than eight 
hours a day and that he should receive a decent wage 
for those eight hours of work. But it was Filangieri 
who first said so in the eighteenth century. It took time 
for the new social conscience to assert itself and for the 
workers to make any headway in the face of strong 
opposition, but today, in part of the world at least, even 
the humblest laborers enjoy decent wages and fair work- 
ing hours. For this they should be grateful to the man 
who spoke forcefully in their behalf two centuries ago. 

Filangieri’s influence was particularly significant in 
the field of criminal legislation—a field in which he was 
not an innovator, but in which he was able to put ideas 
outlined by other reformers into precise and practical 
terms. In the words of Pasquale Villari, 


Filangieri, without having the vigorous logic of Beccaria, 
had a much greater legal knowledge, and seeing that most 
of the old abuses were still in force everywhere, he went 
beyond a concise presentation of the subject and wrote a 
complete and detailed treatise of penal law.® 


In our own century Ugo Spirito expressed a similar 
view: 


Filangieri’s work does not offer anything essentially new 
besides the results already achieved by Beccaria, and, there- 
fore, his fame in the field of criminal law is not due to any 
original philosophy, but to the fact that he gave a clear 
juridical form to the penal theories of the Enlightenment 
and built the first modern system of penal legislation." 


Filangieri's two volumes on criminal law provided 
the material for the penal codes which were promulgated 
in many countries at the end of the eighteenth and dur- 
ing the nineteenth century. We have seen that Filan- 
gieri's views were discussed soon after his death by the 
French Constituent Assembly, and that Napoleon him- 
self considered The Science of Legislation a most im- 
portant guidebook in the legal field. We have also seen 
that Benjamin Franklin was profoundly influenced by 
the Neapolitan jurist. In fact, it was Filangieri who, 
more than any other writer on penal problems, aroused 
Franklin’s interest in criminal legislation and led Frank- 
lin to state his own views on some of the most important 
issues. Moreover, Franklin brought Filangieri’s work 
to the attention of his American friends, and we must 
assume that through Filangieri the penal theories of the 
Enlightenment became better known in the American 
republic, where new laws were then being enacted. 


6 Villari, of. cit., p. 275. 
7 Spirito, op. cit., p. 102. 
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Ugo Spirito stated some decades ago that many of 
Filangieri’s solutions were still visible in the penal codes 
of the twentieth century. To be sure, these solutions 
were often Filangieri’s elaborations of theories advocated 
by Beccaria and other reformers; but it is a fact that 
The Science of Legislation did exert a strong influence 
on many aspects of penal legislation, as for example on 
the necessity of fixing punishments proportionate to the 
offenses, on the advantages of the jury system, and on 
the need to take a more reasonable attitude toward 
adultery, homosexuality, suicide, and so-called “religious 
offenses.” Moreover, while it is true that Filangieri 
contributed to the preservation of the death penalty, he 
helped to limit its application to crimes of extreme 
gravity, thus encouraging an attitude of more respect for 
human life. 

Book IV of The Science of Legislation—on laws con- 
cerning education, morals, and public instruction—was 
studied by modern critics with special attention. In fact, 
the three volumes of Book IV are the only ones which 
have been reprinted in their entirety in the twentieth 
century. Among the critical studies dealing specifically 
with this part of Filangieri’s work we may mention Ugo 
Spirito’s Il pensiero pedagogico di Gaetano Filangieri; 
other writers, such as Emilio Nasalli Rocca and Sergio 
Cotta, also discussed the content of Book IV in their 
analyses of Filangieri’s philosophy. These critics did 
not agree with all the theories of Book IV, but they 
recognized that in the educational field Filangieri was 
an innovator and a pioneer, and that in his programs 
there were many original ideas and constructive sugges- 
tions which, in fact, have had a profound influence on 
pedagogical trends. 

Filangieri was naive and overly optimistic in his 
assumption that his detailed educational plan would 
always be run by honest and idealistic officials. He did 
not see the danger of the authoritarian features in his 
system, and he did not understand the implications of 
his proposals for the promotion and protection of the 
arts. Also questionable was Filangieri's idea of having 
separate types of education for children of different eco- 
nomic and intellectual backgrounds; and a serious short- 
coming in his overall program was the lack of concern 
for the schooling of girls, who were excluded from his 
system of public education. 

But having pointed out the faults in Filangieri’s pro- 
posals, and having conceded that his educational plan 
as a whole was unrealistic and unworkable, we must 
acknowledge that many of his suggestions were useful 
and practical, and that they opened the way to a new 
attitude and to important advances in the field of educa- 
tion. Foremost among Filangieri's proposals was his 
advocacy of compulsory education for all children. It 


is true that he limited his request to boys only, but this 


8 Rome edition of 1904 with a commentary by G. Nisio (see 
bibliography) and Turin edition of 1922 with introduction and 
notes by Settimio Carassali (published by Fratelli Bocca). 
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first step was extremely important, and it did not take 
long for other reformers to extend Filangieri's proposal 
to girls. Another important point in Filangieri's plan 
was his insistence on the elimination of ecclesiastic inter- 
ference in the field of public education and on the need 
for a complete separation of church and state in public 
schools. 

These were perhaps the two areas in which Filangieri 
was most influential, as shown by later developments in 
many countries. But other views of his also had an 
impact on educators and on an ever-growing number of 
people. He called for more emphasis on the study of 
foreign languages, natural sciences, and other subjects 
previously neglected; he spoke forcefully against cor- 
poral punishments in schools (a common practice in 
his time and still tolerated in our own age, as shown 
by a recent ruling of the Supreme Court of the United 
States) ; he supported a closer and friendlier relation- 
ship between teacher and pupils; and he suggested a 
new role for university professors, paving the way for 
the seminars of later times. To mention these points 
is to recognize how much attitudes and practices have 
changed since Filangieri first advocated a new approach 
to educational problems, and no one can doubt that in 
all these areas he was indeed an anticipator of future 
trends. Moreover, while we reproach him for granting 
too much authority to the government in the intellectual 
field, we should at the same time recognize that he spoke 
with persuasive eloquence of the need to place a protec- 
tive weapon in the hands of the people: the freedom of 
the press. He made his plea at a time when in most 
countries freedom of the press was denied or was more 
a hope than a reality. His chapter on it is a classic 
essay on a freedom which is still curtailed or suppressed 
in large parts of the world. 

As we have said before, Filangieri’s position toward 
education and the subjects with which he dealt in Book 
IV of The Science of Legislation is certainly not without 
fallacies and contradictions, and yet this part of his opus 
contains many valuable ideas which have had a great 
impact on our modern civilization. We may well quote 
Ugo Spirito’s own conclusion on the importance of 
Filangieri’s views: 


We find in him a real educator, one who can still teach 
us something, so that Book IV of The Science of Legisla- 
tion can even today be read as a true pedagogical 
treatise.... In our analysis of Filangieri's theories the 
judgment may have at times appeared negative, but in the 
overall evaluation of his work we must assess the most 
vital part of his thought and of his pedagogical system, and 
we cannot then fail to recognize in Filangieri one of the 
greatest figures of the second half of the eighteenth 
century.? 


Filangieri’s last labor, the incomplete Book V on 
laws concerning religion, has been sharply criticized not 
only by spokesmen for the Catholic Church, but also by 
impartial observers who found that Filangieri’s views 


9 Spirito, op. cit., pp. 93-94. 
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were impractical and of doubtful value. As we have 
seen, Filangieri planned to lead all people toward a 
religion embodying in their simplest form the moral 
principles of Christianity—a religion which could be 
utilized for the benefit of society in areas that the law 
could not reach. Villari dismissed this plan in a few 
words: 


We find here in a rather confused outline the ideas which 
were prevalent on this subject in the eighteenth century. 
Filangieri’s erudition does little to clarify his opinions, 
which start from a metaphysic based on what is useful and 
then suddenly change when he speaks of his Christianity 
as the only true religion. When he was on the point of 
developing this theme, the pen fell from his hand.!? 


Villari's judgment is probably too harsh, but we must 
admit that this part of The Science of Legislation was 
indeed highly questionable and unrealistic. Filangieri 
thought that, through appropriate laws, he could make 
people follow a philosophical religion based on the moral 
principles of Christianity—a religion which would be in 
full agreement with the ideas of the Enlightenment. It 
did not occur to him that religion is for many people a 
need which has little to do with reason or with what is 
useful to society; that religion is more a need of the 
heart than of the mind; and that it 1s not easy to pro- 
mote by law a religion which does not respond to 
popular feelings. 

This is why no one took Filangieri's plan on religion 
into serious consideration. We must recognize, how- 
ever, that in dealing with the subject of religion Filan- 
gieri expressed some views which were historically im- 
portant. He denounced the excessive wealth and privi- 
leges of the Catholic Church in countries where it had 
a position of great power; he advocated the subordina- 
tion of all organized churches to the laws of the state; 
he proposed laws which would ensure the supreme 
authority of the state in the field of education ; and by his 
philosophical attitude toward all human problems he 
helped to bring some reason and tolerance into an area 
which had often been characterized by bigotry and 
fanaticism. There is no doubt that Filangieri's position 
on these issues has had an impact on public opinion, 
as well as on the decisions and policy of several 
governments. 


Having examined Filangieri's contributions in the 
various fields of his activity, we shall try now to evaluate 
his importance among the reformers of the eighteenth 
century and his part in the subsequent evolution of hu- 
man society. 

Coming late in the century, Filangieri found the in- 
tellectual climate of Europe greatly influenced by the 
philosophers and reformers who had preceded him in 
England, France, Italy, and elsewhere in the Western 
world. In this favorable climate he set for himself a 
very ambitious goal: to write a complete work on the 


10 Villari, of. cit., p. 278. 
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science of legislation which would be valid for all nations 
and all times—a detailed guidebook for all future legis- 
lators. During his life, and for several decades after his 
death, The Science of Legislation seemed to fulfill his 
intended objective, and Filangieri’s contribution to 
progress and the improvement of human society was 
rated as equal to that of any other reformer of the 
eighteenth century. The test of time was not in his 
favor, however, and it gradually became apparent that 
Filangieri’s large construction had numerous weak 
points and could never be the final guidebook he had 
hoped it would become. At the same time, it was 
recognized that The Science of Legislation contained a 
number of valuable ideas and proposals which were 
being accepted and adopted in many countries. 

In our detailed analysis of Filangieri’s views we have 
pointed out the areas in which his influence has been 
most significant and beneficial to the cause of justice and 
human happiness. Today we are able to judge Filan- 
gieri’s contributions in the various fields with a better 
perspective than that of his contemporaries or his early 
critics, who believed that The Science of Legislation 
would be regarded as one of the great milestones of 
human progress. In the two hundred years since its 
publication, the importance of Filangieri’s work has been 
reassessed and today some reservations about his views 
are undoubtedly justified. One should recognize, how- 
ever, that many of Filangieri’s ideas have had a great 
impact on trends and currents of thought, and that the 
present world would be somewhat different if Filangieri 
had not spoken with great energy on some important 
issues. Suffice it to recall once more that he advocated 
with much eloquence a better distribution of wealth and 
a more equitable system of taxation, that he proposed 
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the abolition of ecclesiastic and feudal privileges, that in 
the penal field he showed the necessity of a right propor- 
tion between crimes and punishments, that he spoke of 
the need to improve the status of the workers and to 
assure them adequate wages and decent working condi- 
tions, that he spoke in favor of a free press as a safe- 
guard against despotism, and that he advocated a public 
system of education under the supervision of the state. 

Many of Filangieri’s proposals have by now become 
a reality in most of the Western world, and this may be 
a reason why in this century The Science of Legtslation, 
having accomplished its task, has not been reprinted in 
its entirety. In any case, we should be grateful to the 
Italian critics who in recent decades have analyzed 
Filangieri’s position among the men of the Enlighten- 
ment and his influence on our civilization. Their studies 
have helped to give him his rightful place among the 
reformers and to underline his contributions to human 
society. Not negligible among his contributions was the 
example of integrity and idealism he gave to his con- 
temporaries and later generations. He had a dream too 
big to become true; but human progress—the spiritual 
progress of man—would not be possible without the 
dreams of good and dedicated people. 

Outside Italy, Filangieri still awaits recognition. One 
can hardly believe that in our time a leading English 
encyclopedia in its article "Education" does not even 
mention the first advocate of the modern public school 
and first proponent of compulsory education. The lack 
of books on Filangieri in English up till now may ex- 
plain this kind of omission. It is my hope that this 
study will now afford the readers of the English- 
speaking world a basis for a proper evaluation of 
Filangieri and his work. 
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Dupaty, Charles, 55 
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criticized, 14-15; harm done to her wool 
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doro Bianchi, 8; enters legal profession. 
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between religion and morality, 11; on 
excessive wealth of Roman Church, 11, 
17-18; on slavery, 15; on relationship 
between laws and character of a nation, 
15-16; on necessity of laws favoring 
economic activities, 16-17; on problems 
of population, 17-19; on distribution of 
wealth and taxation, 19-22, 23-25; on 
harm by excessive government inter- 
ference in economic activities, 22-23; 
his attitude toward the Catholic Church, 
18; his friendship with Franklin and his 
desire to settle in America, 25-27; his 
transfer to Caserta, 27; saddened by 
death of uncle Serafino, 27; resigns 
from army, marries Carolina Frendel, 
and settles in Cava dei Tirreni, 28; 
publishes volumes on criminal law, 28; 
influenced by Beccaria, 30; his views on 
criminal legislation (procedure, crimes, 
punishments, death penalty, etc.), 30-39; 
importance of his insistence on right 
proportion between crimes and punish- 
ments, 40; his influence on Franklin, 
40; his relations with Beccaria, 41-42; 
his work condemned by Vatican, 42- 
43; his plans to write New Science of 
Sciences and Universal and Perennial 
History of Civilization, 43; publishes 
volumes on education, morals, and pub- 
lic instruction, 44; their contents and 
excerpts from, 44-53; his hour of glory, 
53-56; writes volume on religion, 56— 
58; accepts position in government, 58— 
59; his death mourned in western world, 
59-61; his ideas discussed in France 
after Revolution, 62, 69; commented on 
by Constant, 63-66; an appraisal of his 
importance and influence on modern 
society, 67-71. See also Science of 
Legislation 

Filangieri, Marianna Montalto, duchess of 
Fragnito (Gaetano's mother), 7 

Filangieri, Roberto  (Gaetano's 
son), 59, 60, 62 

Filangieri, Serafino (archbishop, Gaetano's 
uncle), 8-9, 27 

Filangieri, Teresa (Gaetano's sister, wife 
of Prince Filippo Fieschi Ravaschieri 
di Satriano), 55 

Fontainebleau, edict of, 14n 

France : her decline due to errors in legis- 
lation, 14; harm done to her silk in- 
dustry by government interference, 23; 
French wool production profits from 
English errors, 23; little progress made 
in penal legislation before Revolution, 
29; absurdity of French law punishing 
simple theft by death, 38; penal reforms 
under discussion at Constituent Assem- 
bly, 41; Neapolitan refugees active in, 
62; mentioned, 9, 12, 15, 17, 40, 61, 63, 
70. See also Paris 

Francis II of Naples, 62 

Franklin, Benjamin: recent studies on his 
relations with Filangieri, 3; reads first 
volumes of Filangieri’s opus, starts 
friendly relations, 10; his interest in 
penal laws and correspondence with 
Filangieri on the subject, 25-27; his 
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knowledge of Italian and other lan- 
guages, 26; his adherence to Freema- 
sonry, 27; receives in Paris Filangieri’s 
volumes on criminal law, writes “Letter 
to Benjamin Vaughan” on criminal law 
and practice of privateering, 40; sides 
with Filangieri on question of death 
penalty, 40; back in America, is elected 
president of Pennsylvania, 40; is kept 
informed on progress of Filangieri’s 
work, 44; discusses it with Dupaty, 55; 
sends to Filangieri copy of U.S. Con- 
stitution, 60; extols Filangieri’s work, 
56, 60; brings it to the attention of 
American friends, 41, 69; is informed 
of Filangieri’s death, 59-60; is active 
in fights for good causes until end of 
his life, 60; mentioned, 28, 33, 43 
Frederick II of Prussia, 29, 62 
Freedom of the press, 48, 70; Filangieri's 
chapter on, full text, 52-53 
Freemasonry: Filangieris sympathy for 
its ideals, 9, 18, 27, 39; Franklin's ad- 
herence to, 27 
Frendel, Carolina. 
lina Frendel 
Frisi, Paolo, 31n 


See Filangieri, Caro- 


Galanti, Giuseppe Maria, 7 

Galeazzi, Giuseppe, 39 

Galiani, Ferdinando, 6 

Gallois, Jean- Antoine Gauvin, 55, 63 

Genovesi, Antonio, 6, 9, 16, 17, 68 

George, Henry, 22n 
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Germany, 40, 65. See also Prussia 

Gerning, Johann Isaac, 54 

Giannone, Pietro, 6, 68 

Goethe, Johann Wolfgang von, 55-56 

Greci, Fedele, 62 

Greece (ancient), 11, 12, 13, 15, 35, 48. 
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Grimaldi, Domenico and Francescantonio, 
7 

Grippa, Giuseppe, 27, 42, 43 


Hamilton, Lady Emma, 61 

Hamilton, Sir William, 61 

Hard labor, opposed by Benjamin Con- 
stant, 65 

Heeren, Arnold Hermann Ludwig, 54 

Helvétius, Claude-Adrien, 9 

Holland, 12 
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Hume, David, 9, 17 
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Catholic Church 

Intieri, Bartolomeo, 6n 

Israel, republic of, 19n 
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Joseph II of Austria, 29, 55 

Jury system: favored by Beccaria, 29; 
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Kant, Immanuel, 42 

Kendall, William, 39 

Kingdom of the Two Sicilies: so named 
after Norman conquest, also called 
Neapolitan kingdom, 5; new policy 
needed for, 5; weak economy of, 16; 
decrease in population in, 17; Roman 
Church powerful in, 17; problems of, 
discussed by Filangieri, 30; violent so- 
ciety in, 31; becomes part of a united 
Italy, 61; mentioned: 6, 7, 9, 27, 29, 
39. See also Naples 


Landry, Eugenio, 42 

Leopold, Grand Duke of Tuscany (from 
1790, Leopold II of Austria), 29, 41 

Locke, John, 9, 10, 12, 15, 37, 47, 68 
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Lycurgus, 15 


Mably, Gabriel Bonnot de, 41 

Machiavelli, Niccolò, 12-13 

Malthus, Thomas Robert, 19, 64 

Manzoni, Alessandro, 62 

Maria Carolina (daughter of Maria 
Theresa, married to Ferdinand IV of 
Naples), 6, 9, 43, 55, 60, 61 

Maria Theresa of Austria, 6, 29 

Mazzini, Giuseppe, 62 

Mercier de la Rivière, P. P., 9 

Meyer, Friedrich, 54 

Milan (capital of Lombardy) : important 
center of reform movement, 3; its pop- 
ulation seen as less violent than that of 
Naples, 31; death penalty debated in, 
41; meeting place of Neapolitan refugees 
after 1799, 62; mentioned, 9, 16n, 39, 42, 
43 

Mongardini, Carlo, 67 

Montesquieu, Charles-Louis de Secondat, 
9, 10, 12, 13, 29, 30, 35, 40, 41, 55, 63, 
66, 68 

Montessori, Maria, 45n 

Moors, expelled from Spain, 14 

Morelli, Domenico (his portrait of Filan- 
gieri), 6 

Moses: called wise legislator of the Jews, 
11; his Ten Commandments more elo- 
quent than a hundred codes, 15 

Munter, Friedrich, 54-55, 57, 58, 59n, 60 

Murat, Joachim, 62 


Nantes, edict of, 14 

Naples: center of intellectual activity, 3- 
7; becomes capital of Kingdom of Two 
Sicilies, 5; city of sharp contrasts, 5; 
mourning for Filangieri’s death, 59; re- 
public proclaimed in 1799, 61; monarchy 
reinstalled with help of Admiral Nel- 
son, 61; mentioned, 8, 9, 10, 26, 27, 28, 
31, 39, 42, 43, 54, 55, 58, 60, 62, 67 

Napoleon Bonaparte, 39, 62, 63, 64, 69 

Nasalli Rocca, Emilio, 18, 46, 57, 67, 68 

Neapolitan kingdom. See Kingdom of the 

Two Sicilies 

Nelson, Viscount Horatio (Admiral), 61 

Nisio, G., 69n 

Nuccio, Oscar, 6n, 17n, 67 
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Ohio (state), 41 


Pace, Antonio, 3, 26n, 28n, 44n 

Padua, 39 

Pagano, Francesco Mario, 7, 31, 59, 60, 61 

Palermo, 7, 8, 9 

Pardons, views of Montesquieu, Beccaria, 
Jefferson and Filangieri, 35 

Paris, 9, 26, 27, 41, 62, 63 

Pastoret, Claude, 55 

Pecchio, Giuseppe, 5n, 16, 17n, 31n 

Penal legislation: contributions of Bec- 
caria and Filangieri to penal problems, 
3; Franklin’s interest in penal laws and 
his correspondence with Filangieri on 
the subject, 25-27; state of, and demand 
for reforms in eighteenth century, 28- 
30; Beccaria’s views, 29, 41; Filan- 
gieri’s penal theories, 30-39; their wide- 
spread impact, 40-41, 69; Constant’s 
comments on Filangieri’s position, 65 

Penn, William, 15 

Pennsylvania: praised by Filangieri for 
having abolished slavery, 15; taking 
lead in penal reforms, 30; Franklin 
elected president of, 40; new laws in, 
40-41 

Pepe, Domenico, 27n 

Perini, Giulio, 10 

Persia, 36 

Phalaris the Milesian, 24 

Philadelphia, 27, 60 

Physiocratic doctrines: appealing to 
Filangieri, 9, 16, 68; agriculture viewed 
by physiocrats as the essential element 
of a nation’s economy, 17, 19; their pro- 
posal for a single tax on land, 21 

Picard, Jean, 21n 

Pignatelli, Prince Salvatore, 42 

Pio, Luigi, 26, 44 

Piracy, 33, 40 

Plato, 24, 53 

Playfair, William, 59 

Pompeii and Herculaneum, first excava- 
tions, 6 

Population, problems of, 17-19, 64, 68 

Portugal, 17 

Price, Richard, 59 

Privateering. See Piracy 

Procedure, rules of, 29, 30, 35, 65 

Property, right of, 10 

Prostitution, 33 

Protestants, their persecution in France, 
14 

Prugnon, Jacques-Pierre, 41 

Prussia, 29, 40. See also Frederick II 

Punishments: and crimes, Filangieri’s 
views on, excerpts, 28-35, 36-39; other 
views, debates, 40-41; Constant’s the- 


ories, 65. See also Crimes; Death 


penalty 


Raimondi, Giuseppe, 9 

Rape, 34 

Religion: at times in conflict with moral- 
ity, 11; Christianity in agreement with 
good laws if its purity is not altered, 
11; Filangieri’s views on religious in- 
struction, 46, quoted, 50; his ideal of 
Christianity as a form of deism, 58; his 
plan for a new religion embodying 
moral principles of Christianity, 57, 70; 
his views criticized by Constant, 66, by 
Catholic Church and others, 70 

Renazzi, Filippo Maria, 29 

Robert Guiscard and Roger of Hauteville, 
Norman conquerors of southern Italy, 
5,7 

Robertson, William, 9 

Robespierre, Maximilien, 41 

Roger II, son of Roger of Hauteville, 5. 

Roman Catholic Church: its excessive 
wealth and privileges denounced by 
Filangieri, 11, 16, 17-18, 25, 68, 70, 71; 
his attitude toward Catholicism, 18; 
Beccaria’s treatise condemned, 29; in- 
fluence of Roman Church on develop- 
ment of inquisitorial procedure, 30; In- 
quisition still active in Spain, 32; inter- 
ference of Church in educational field 
opposed by Filangieri, 45, 46, 50; Filan- 
gier's work condemned by Vatican, 
42-43, 46, 58 

Rome (ancient), 11, 13, 15, 16, 23, 24, 
34, 35 

Romilly, Samuel, 29, 40 

Rousseau, Jean-Jacques, 41, 44, 45, 46, 49, 
50, 66 

Ruffo, Cardinal F., 61 

Russia: becoming more powerful, her 
navy entering Mediterranean and de- 
feating Turkish fleet, 15; mentioned, 9 


Salfi, Francesco, 39 

Sambuca, Marquis of, 9 

Schlosser, Georg, 55 

Schmid, Georg Ludwig, 9 

Science of Legislation, The (Filangieri’s 
major opus) : excerpts from, 12-16, 22- 
25, 35-39, 48-53; its success possibly 
due to Filangieri’s Masonic affiliation, 
39 ; editions in several languages, 27, 39, 
53, 62, 66; honored by Economic So- 
ciety of Berne, 42; condemned by 
Vatican, 42-43, 46, 58; banned in Spain, 
43, French edition with Constant's com- 
mentary, 63-66; last complete edition 
printed by Le Monnier of Florence, 66— 
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67; described by Nasalli Rocca as first 
comprehensive study of constitutional 
law, 68; Filangieri’s work reappraised 
in twentieth century, 67-71. 

Serio, Luigi, Neapolitan poet, 5 

Sicily, 5, 7, 8, 61. See also Kingdom of 
the Two Sicilies 

Slavery: viewed by Filangieri as in- 
famous institution, 15; condemned bv 
Franklin, 60, by Constant, 64 

Smith, Adam, 17, 19, 63 

Social contract: viewed by Beccaria as 
precluding the death penalty, view not 
shared by Filangieri, 31; Filangieri 
quoted on, 37 

Socrates, 12 

Solon, 15 

Spain: once the leading country in 
Europe, losing her power, 14; Inquisi- 
tion still powerful in, 30; Filangieri's 
work banned in, 43; mentioned, 15, 17 

Spannocchi, Giovanni Bonaventura, 39, 40 

Sparta, 15 

Spirito, Ugo, 45, 56, 67, 69, 70 

Suicide, 34, 69 

Switzerland, 40, 65 


Tagliacozzo, Giorgio, 6n, 67 

Tanucci, Bernardo, 5, 6, 8, 9, 27 

Taxation, 18-19, 68, 71 

Telesio, Bernardino, 6 

Tommasi, Donato, 7, 8n, 28n, 39n, 40, 42n, 
43, 53, 55, 56, 57, 58, 59 

Torture: abolished in some countries, but 
still used in others, 29; prohibited bv 
English law, 30; its use condemned by 
Montesquieu, 29, by Beccaria, 29, by 
Voltaire, 30, by Filangieri, 30 

Tuscany, 41 


United States of America. See America 


Van Doren, Carl, 40n 

Vasco, Francesco Dalmazzo, 3 

Vatican. See Roman Catholic Church 

Vaughan, Benjamin, 40 

Venice, 27, 39 

Venturi, Franco, 6n, 31, 42, 67 

Verri, Pietro, 9, 16, 19, 28, 43 

Vico, Giambattista, 6, 9, 55 

Vico Equense, 59 

Villari, Pasquale, 5n, 6n, 8n, 66, 67, 68, 
69, 70 

Virginia (state), 41 

Voltaire, François-Marie Arouet, 29, 30, 
33, 34, 66 


William III of England, 23 
Witchcraft and sorcery, 35 
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